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Prompted by the recent global sanitary emergency of covid-19, this study seeks 
to address contractual issues arising from it. The pandemic and the measures 
adopted with the aim of limiting the diffusion of the virus in all over the world will 
inevitably have repercussions to the execution of the contractual obligations to 
the end that some will not be able to perform their assumed obligations. In such 
a situation it becomes essential to know whether one can be exonerated from 
contractual responsibility due to the covid-19 crisis and in what measure one can 
take advantage of the clauses of force majeure or hardship or in the absence of 
the clause, what legal provisions there are available that may exempt the non-
performance. 
 
The legal doctrine of changed circumstances is universally recognised in most 
legal systems, but its forms and conditions vary from one legal system to another. 
Therefore, the conditions for the exoneration from the contractual responsibility 
and its consequences depend on the law applicable to the case. The study takes 
primarily comparative approach in assessing the exemptions of non-performance 
available both in several civil and common law jurisdictions as well as in the most 
common international instruments of the United Nations Convention on Contracts 
for International Sale of Goods and the UNIDROIT Principles of International 
Commercial Contracts in the light of the covid-19 crisis.  
 
The study found that there are significant differences in civil and common law 
approaches to the excused non-performance to the effect that the outcome of the 
case may vary depending on whether the legal instrument of civil or common law 
and which national law is applied. Yet, the study found a general trend towards 
recognising hardship. It is also noted that there are some issues of clarity with 
the provisions of the CISG in relation to excused non-performance, whereas on 
the other hand, the UNIDROIT Principles seem well-received by the courts and 
international community, therefore it probably provides needed clarity and ad-
dresses the needs of business life. Two sets of practical guidelines on what to do 
to reduce legal risks when encountering unexpected circumstances and how to 
be better prepared in the future can be found at the end of this study. These 
guidelines are not covid-19 specific but can be well applied to any unforeseen 
circumstances. At the time of this study, not yet much covid-19 specific case law 
existed so its eventual consequences will remain to be seen.   

Key words: contract law, exemptions of non-performance, force majeure, hard-
ship, covid-19 



3 

 

 

CONTENTS 

1 INTRODUCTION .................................................................................. 5 

1.1 Research objectives and the purpose of this study ........................ 5 

1.2 Research methods ......................................................................... 6 

1.3 Structure of the thesis .................................................................... 7 

2 LEGAL THEORY OF NON-PERFORMANCE ...................................... 8 

2.1 The definition of contract and its interpretation .............................. 8 

2.2 Relevant doctrines of contract law ............................................... 11 

2.3 Remedial reliefs of non-performance and excused non-performance
 13 

2.4 Objective and subjective impossibility .......................................... 15 

3 NATIONAL DOCTRINES OF EXCUSED NON-PERFORMANCE ...... 16 

3.1 Exemptions of non-performance under common law ................... 16 

3.2 Exemptions of non-performance under civil law ........................... 19 

3.2.1 Case of Italy ....................................................................... 23 

3.3 Conclusion on differences of civil and common law ..................... 27 

4 INTERNATIONAL INSTRUMENTS .................................................... 29 

4.1 Contractual clauses of force majeure and hardship ..................... 29 

4.2 The model clauses of International Chamber of Commerce (ICC)
 32 

4.2.1 ICC Force Majeure Clauses ............................................... 32 

4.2.2 ICC Hardship Clause .......................................................... 38 

4.3 UN Convention on Contracts for the International Sales of Goods
 41 

4.4 UNIDROIT Principles 2016 .......................................................... 50 

4.5 Conclusion on the differences of international instruments .......... 53 

5 PRACTICAL GUIDELINES ................................................................. 55 

5.1 What to do to reduce legal risks under changed circumstances? 55 

5.2 How to reduce legal risks to be better prepared for the situation of 
changed circumstances in the future? .......................................... 57 

6 CONCLUSION .................................................................................... 61 

6.1 Findings of the study .................................................................... 61 

6.2 Limitations of the study ................................................................ 63 

REFERENCES ........................................................................................ 64 

APPENDICES .......................................................................................... 68 

Appendix A.  ....................................................................................... 68 

 



4 

 

 

ABBREVIATIONS  

 

ART./art. Article 

CC/cc Civil Code 

Cass. Decision of the Court of Cassation/court of high instance  

CIETAC China International Economic and Trade Arbitration 

Commission 

CISG United Nations Convention on Contracts for the Interna-

tional Sale of Goods 

CISG-AC the CISG Advisory Council 

Covid-19 severe acute respiratory syndrome coronavirus 2 

(SARS-CoV-2) disease identified December 2019  

DL Decreto legge/ Decree-Law 

DPCM Decreto del Presidente del Consiglio dei Ministri/ Decree 

of the President of the Council of Ministers 

ICC International Chamber of Commerce   

SARS severe acute respiratory syndrome epidemic 2002-2004 

PECL Principles of European Contract Law 

PLACL Principles of Latin American Contract Law 

UCC United States Uniform Commercial Code 

UN United Nations 

UNIDROIT Institut international pour l’unification du droit privé/In-

ternational Institution for the Unification of Private Law 

UPICC  UNIDROIT Principles of International Commercial Con-

tracts 

 

 



5 

 

 

1 INTRODUCTION 

 

 

1.1 Research objectives and the purpose of this study 

 

The recent epidemiological crisis of covid-19 has shaken businesses and the 

world economy in unprecedented way forcing businesses to face new realities, 

adapt to changes and to consider how these new circumstances affected their 

business. In times of uncertainties, legislation and legal knowledge play essential 

role in helping businesses to navigate the crisis and to clarify the responsibilities 

of all parties in the aftermath of the crisis. The rapidly changing epidemiological 

situation, and the diverse governmental actions taken to counteract it, have 

brought chaos and uncertainty to the global economy, and forced businesses to 

review their contractual relationships in the light of the evolving situations, and 

rapidly changing legislation and government recommendations. 

 

According to the Professor of Business Law at the Aalto University School of 

Business Kari Hoppu, the importance of law increases in crisis situations. The 

legal know-how is needed both in regulation of societal emergencies, and when 

business operators try to work out their post-crisis responsibilities. Both interna-

tional and internal perspective of the state are of central importance, since a spe-

cific characteristic of the covid-19 is, that the situation has evolved in different 

pace in different countries. Consequently, countries have applied their own na-

tional emergency powers act and started to close their borders. These actions 

have had significant impact on the international business responsibilities, since 

the national legislation differs significantly even just between EU countries, and 

have led to significant disruptions in contractual relationships between compa-

nies, both in international and in domestic agreements. (Aalto University 2020)  

 

In the light of these unprecedented circumstances, businesses have a great need 

for understanding their contractual obligations, with a particular attention to when 

non-performance may be exempted legally. This study seeks to respond to these 

needs. The diffusion of the covid-19 and the actions taken by the government 

authorities limiting the movement of the people have caused industrial production 
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to slow down and blocked the distribution and supply of services in many coun-

tries, with the consequent impossibility to respect the contractual terms of deliv-

ery. In this situation it can be useful for the companies to have at disposal a 

framework related to the juridical consequences in case of breach of contract in 

the fulfilment of their contractual obligations and of the relevant aspects to be 

taken into consideration when analysing the situation. 

 

The research seeks to answer following questions: 

1. Does the covid-19 constitute a ground for exemptions of non-performance 

in contract law and which are the relevant circumstances to be considered 

and what are the differences under different legal instruments? 

2. What steps to take in practice when analysing the case of non-perfor-

mance in relation to the covid-19 crisis? 

3. What legal aspects to take into account when concluding a contract after 

the outbreak of the covid-19? 

 

The end result will be two sets of practical guidelines and a flow chart for compa-

nies conducting international business to help them initially to analyse their situ-

ation and to be better prepared in the future. Furthermore, a comparative assess-

ment of legal instruments studied shall be provided throughout the study to help 

them better see the differences of legal instruments studied and which will hope-

fully help companies be better prepared in the future for similar situations.  

 

 

1.2 Research methods 

 

The main method of research shall be doctrinal research, which seeks to deter-

mine what the law is. The approach shall be descriptive, explanatory and theo-

retical seeking to determine the principles upon which the law is based. These 

objectives shall be met by conducting a literary review of the existing legal theory, 

analysis and interpretation on the subject. In addition, the document analysis shall 

be applied by reviewing the relevant case law and its interpretation in the appro-

priate context for the specific purposes of this study. Legal comparison shall be 
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applied to demonstrate the main differences between civil and common law ap-

proaches to the subject and highlight the differences of international instruments 

amongst themselves and in comparison, to national approaches. Several figures 

a table and a flow chart have been created to bring clarity, emphasise the most 

important points and to generalise the differences of the approaches studied. 

 

 

1.3 Structure of the thesis 

 

After this first introductory chapter, we will start in chapter two with the general 

overview of concepts, interpretative principles to be taken into account and legal 

theory related to the contract law and non-performance with a particular empha-

sis to the doctrines of exemptions of non-performance. In chapter three we shall 

look into national doctrines of excused non-performance with the emphasis on 

highlighting the differences between common and civil law approaches. Further-

more, the national instruments shall be utilised to provide comparison to the in-

struments of international law introduced in the following chapter.  

 

In chapter four, we will take a look into international legal instruments. Firstly, we 

consider the contractual clauses in general and introduce the model clauses pro-

vided by the International Chamber of Commerce (ICC). Then, we take a look at 

the provisions of excused non-performance in United Nations Convention on the 

Contracts of International Sales of Goods (CISG) with the emphasis to their in-

terpretation in conjunction to the covid-19 and those of the UNIDROIT Principles 

of International Commercial Contracts (UPICC) with the emphasis to its compar-

ison with the previous instrument and how it can be applied to supplement other 

legal instruments.  

 

In chapter five shall be presented practical guidelines for the companies to con-

sider when analysing the exemptions of non-performance and how to be better 

prepared when concluding contracts after the covid-19 crisis. Lastly, a compara-

tive assessment shall be concluded in chapter six with a figure designed to em-

phasise the differences of all the legal instruments studied. 
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2 LEGAL THEORY OF NON-PERFORMANCE 

 

 

2.1 The definition of contract and its interpretation 

 

A contract may be defined as a legally enforceable exchange of promises. It may 

be verbal or written. For a contract to be legally enforceable, the following ele-

ments must be present: 

1. Mutual agreement, which is expressed by an offer and its acceptance 

2. Intention, parties must intend to be legally bound by the contract 

3. Capacity, parties must have the legal capacity to enter into a contract i.e. 

they must have the mental capacity to understand what there are doing 

4. Genuine consent, parties must agree to the contract of their own free will 

5. Legality, content, purpose, terms and conditions of the contract must be 

legal, otherwise it cannot be legally enforceable 

6. In common law additionally, Consideration, parties must agree to ex-

change something of value such as money or labour in return for a benefit. 

If a party fails to fulfil any of his obligations under a contract, a party has breached 

the contract. Breaching of contract is also called non-performance. 

 

Interpretation of the contract depends on the applicable law. The principle of 

party autonomy allows parties to define the law governing their contract or to 

exclude application of the laws of their choosing (Commentary to Trans-Lex 

Principle No.IV.1.1.). Parties may even exclude the application of all national laws 

and choose their contract to be governed by “general principles of law” or the lex 

mercatoria, which refers to custom-based trade law whereas “general princi-

ples” refer to universally recognised principles underlying legal systems. These 

include, but are not limited to, the principle of good faith and fair dealing, standard 

of reasonableness, unjust enrichment, abuse of rights, presumption of profes-

sional competence. International instruments also tend to emphasise the rele-

vance of their international character and the need to promote uniformity and le-

gal certainty in their interpretation. (Commentary on Trans-Lex Principle No.I.1.7) 
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The regulation under the law of contracts has two main functions: to optimize 

cooperation between parties and to guarantee reliability on the reciprocal prom-

ises. (Enderlein, F. & Maskow, D. 1992) So, in practice a contract should deter-

mine the rights and duties of the parties to ensure the clarity so that the transac-

tion goes smoothly and to provide for remedies in case of breach of contract. That 

a contract should be interpreted in the light of its object and purpose, is a gen-

eral principle of law, so when interpreting the contract provisions we should al-

ways bear in mind the nature and purpose of the contract and consider the pro-

visions in the light of promoting the attainment of these goals. Interpretation 

should also favour the effectiveness, so the meaning that makes the contract 

lawful or effective prevails over the meaning that renders it redundant, absurd or 

invalid (Commentary on Trans-Lex Principle No.IV.5.3).  

 

There are two approaches to interpreting, whose difference lies in the scope of 

the evidentiary base used. The minimum evidentiary base (Bmin) is required for 

any coherent interpretation and is composed of a contract, parties’ narrative of 

the events, standard dictionary and normal understanding of the world. To this 

we may add parties’ conduct under prior and current agreements, negotiations, 

pre-contractual documents and trade usage to get to the maximum base (Bmax). 

Textualist approach advocates the use of Bmin, whereas contextualist the 

Bmax. Textualist approach has been argued to be more cost-efficient since evi-

dence is limited, which also encourages parties to write clear contracts and thus 

reduces interpretative errors. (Schwartz A. & Scott R.E. 2003)  

 

However, sometimes the meaning is not so clear. Interpretation should not stop 

at the literal meaning but seek to determine the true intentions of the parties 

(Commentary on Trans-Lex Principle No.IV.5.1) and to do that the clause should 

not be read in isolation but in the context taking into account the contract as a 

whole (Commentary on Trans-Lex Principle No.IV.5.2). The conduct of the par-

ties after the conclusion of the contract and previous contracts of the same kind 

concluded by the parties may reflect the party’s understanding of the meaning of 

a term and thus provide guidance on interpretation (Commentary on Trans-Lex 

Principle No.IV.5.1). Parties are also bound by any trade usage they knew (as in 

what they had established or agreed to between themselves) or ought to have 
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known based on the presumption of professional competence (Commentary on 

Trans-Lex Principle No.I.2.2). So, the best approach lies somewhere in between 

these two.  

 

So, when interpreting the contract to determine the common intention of the par-

ties, court will consider the meaning that reasonable persons (reasonableness 

standard), who are presumed professionally competent (presumption of profes-

sional competence) would have given to it in the same circumstances taking into 

account the nature and purpose of the contract (object and purpose), the conduct 

of the parties (context-orientation) and the meaning commonly given to it in the 

trade concerned (trade usage) to the end that all words are given meaning, force 

and effect (effectiveness) when contract is interpreted as a whole. 

 

It also should also be noted that when applying law courts shall consider the gen-

eral principle of proportionality which refers to balancing of competing interest. 

Striking a balance on what is just and fair, has since ancient times been the pur-

pose of law. Thus, gross imbalance of rights and obligations may give rise to relief 

and under certain circumstances gross disproportionality of interest may be con-

sidered an abuse of rights.  

 

Unjust enrichment arises if a person is permitted unjustly to enrich himself at 

expense of another e.g. if A paints a house for B in exchange for a bike and then 

bike gets stolen before the delivery. A is released from his obligation to deliver 

the bike the due to the impossibility but would get enriched unjustly by getting a 

house painted and receiving the compensation for the bike if the situation is not 

re-balanced even though the events are not attributable to him. Law aims also to 

be elastic to reflect the changes in the world and trade practice, so developed 

legal theories, consensus and emerging trends are also likely to affect interpre-

tation, since law is not applied in a vacuum but in the society by people and taking 

into consideration individual circumstances of the each case. 
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2.2 Relevant doctrines of contract law 

  

Pacta sunt servanda, which is Latin for “agreements must be kept” enshrines a 

fundamental principle of contract law. The obligations assumed have to be ful-

filled and the subjective reasons for exemptions, which could amount to the party 

personally doing his best cannot be taken into account (Enderlein, F. & Maskow, 

D. 1992). Each party is responsible for his non-performance even if he is not at 

the fault. Liability is causal. In concluding a contract each and every party com-

mits himself to fulfilling his obligations and overcoming normal or contractually 

assumed difficulties, but not accepting completely unusual difficulties which are 

the consequence of extraordinary risks (Enderlein, F. & Maskow, D. 1992). So, 

what we are dealing with here, is risk allocation.  

 

Often parties may have made provisions in their contract allocating the risk e.g. 

in the form of Incoterms or force majeure clauses, and in this case these provi-

sions shall be respected in accordance of the principle of freedom of contract, 

which allows parties to provide for the terms and conditions that will govern their 

contractual relationship as long as they are in line with the principle of good faith 

and fair dealing (Commentary to Trans-Lex Principle No.I.1.1) and do not contra-

dict mandatory rules of the law applicable to the contract. (Commentary to Trans-

Lex Principle No.IV.1.1.) However, often there are no provisions to deal with the 

specific unexpected circumstances and we are met with the issue on how the risk 

is to be allocated. 

 

The principle of pacta sunt servanda is considered a cornerstone of the lex mer-

catoria, yet the situation existing at the conclusion of the contract may have sub-

sequently changed so completely that the parties acting as reasonable persons 

would not have made the contract or would have made it differently, had they 

known what was going to happen. Therefore, as an exception to the principle, an 

obligation to perform may be excused if extraordinary circumstances render per-

formance literally or virtually impossible. This doctrine of changed circumstances 

is called rebus sic stantibus which is Latin for “as things stand” so, the contract 

remains binding provided that the things remain as they are. (Chengwei, L. 2003) 

 



12 

 

 

One way to justify this doctrine is by arguing that the contract liability stems from 

the consent of the parties, and if an event totally outside the consideration of the 

parties occurs that drastically shifts the nature of foreseen contractual risks, is 

there truly a consent? Under this line of thinking, we may assume that the parties 

did not intend the performance to be rendered under the circumstances that 

would create such a drastic change in the nature of performance, thus we may 

conclude that the contract did not cover the unexpected event that has occurred. 

Nonetheless, the principle of rebus sic stantibus if interpreted broadly would un-

doubtedly erode substantially the binding nature of contractual promises, thus it 

is universally considered being of strict and narrow interpretation. (Chengwei, L. 

2003) 

 

Consequently, there are two rivalling views on whether courts should intervene 

to allocate the risk in case of an unforeseen event. The modernists argue that 

since there is no consent because of the unforeseeable circumstances that were 

outside the consideration of the parties, the intervention of the courts is required 

to allocate the loss incurred as a result of the event to fill a gap in the parties’ 

agreement. On the contrary, the traditionalists insist, especially in international 

transactions that no intervention should occur. In the absence of express contract 

provisions on risk allocation, the parties are deemed to have allocated the loss to 

the party with the burden of performance. This idea that the loss should lie where 

it falls, is called the windfall principle. (Jenkins 2001) 

 

The justification for the traditionalist view lies in the idea that there are adminis-

trative costs but no social advantage in allocation of the loss, so social utility does 

not justify allocation. The bargain theory does not justify it either because nothing 

in the bargain provides the court with a basis for allocating the loss. So, it is the 

responsibility of the parties to address the situation without the expectation of 

judicial intervention. This approach is consistent with the custom of international 

trade. Clauses covering extraordinary risk, renegotiation and contract revision are 

common in international contracts and consequently, gap-filling approach may 

defeat the expectations of the parties. Particular caution must be had to ensure 

that there is truly a gap in the contract and that the intent of the parties has not 
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been expressed, before any gap-filling may be done, so that the freedom of con-

tract is respected. (Jenkins 2001) 

 

 

2.3 Remedial reliefs of non-performance and excused non-performance 

 

The general purpose of all contract remedies is to place the aggrieved party in as 

good position as he would have enjoyed, had the other party performed his obli-

gations under the contract. From this follows that all contract remedies must seek 

to protect one’s contractual rights. (Boghossian, N.1999-2000) Remedies availa-

ble to the aggrieved party for a breach of contract can be classified in three cat-

egories. Firstly, the aggrieved party may be able to claim specific performance. 

As such, specific performance hardly gives the aggrieved party exactly the per-

formance to which he was entitled to, unless it is supplemented with some addi-

tional remedy, such as monetary relief. (Koskinen, J. 1999)  

 

Secondly, the aggrieved party may have the right to claim substitutionary relief 

i.e. damages, almost always monetary, for the loss suffered for performance not 

received. Finally, the aggrieved party may have the right to terminate the contrac-

tual relationship, which can be seen as returning to the original position where he 

had been had the contract never been made i.e. avoidance. These categories 

are not exclusive as often damages shall be available together with the claim for 

specific performance or the termination of the contract. These remedies may ap-

pear in different variation as well, such as right to price reduction and suspension 

of performance. (Koskinen, J. 1999)  

 

Many legal systems regard the promisee’s right to claim specific performance as 

an obvious and simple consequence of the principle pacta sunt servanda. Often 

buyer’s primary concern may not be to receive compensation but to receive the 

actual performance, especially in case of particular and clearly identifiable items. 

Specific performance can also be considered as an enforcement of the contract. 

Consequently, civil law tradition tends to give priority to specific performance as 

a primary remedy for a breach of contract, contrary to common law tradition which 

regards damages as a primary remedy. (Koskinen, J. 1999) Under the common 
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law, a court may only grant specific performance when damages would be inad-

equate compensation (Chengwei, L. 2003). 

 

If non-performance is excused, it will limit the remedies available. Generally, if 

the non-performance of a party is excused, he cannot be held liable for his non-

performance. Therefore, damages cannot be claimed and claiming specific per-

formance is useless as well, even if not always expressly prohibited by law. 

Therefore, out of the three basic remedies mentioned, we are left with the possi-

bility of avoidance. Often an excuse from non-performance will discharge a party 

from his contractual obligations and lead to the dissolution of contractual bonds. 

Generally, when contract is terminated parties are also entitled to a restitution of 

the price payed or to a recovery of the consideration given to avoid allowing for 

unjust enrichment of one party. A party may also still be entitled to claim interest 

on the money due.  

 

The remedies available, however, depend on the provisions of the law applicable 

and on the nature of the non-performance. If the non-performance is due to per-

manent impossibility to perform the contract is usually terminated but if the per-

formance may still be possible, it may lead only to the suspension of performance 

and if the non-performance is only partial or due to non-conformity caused e.g. 

by the deterioration of the goods, it may be resolved with price reduction. Due to 

the previously mentioned two rivalling views on the judicial intervention, jurisdic-

tions have different preferences on remedies to adopt. Civil law tends to prefer 

renegotiation and if that fails judicial adaptation whenever impossibility is not ab-

solute. Whereas common law does not, generally, allow for revision of contract 

without express contract provisions to that effect. We will see these differences 

more in detail in the following chapter. 
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2.4 Objective and subjective impossibility 

 

Legal elements may be considered in parameter of either objective and absolute 

or subjective and relative. In reference to excused non-performance, impossibility 

to perform is objective when the performance cannot be done by the debtor nor 

by anyone else and absolute when impossibility cannot be overcome by any effort 

no matter how much one tried. This is prevailing approach to impossibility in most 

jurisdictions. It is criticised for its strictness since if applied literally it would mean 

that if I have to deliver a package and I’m shot to the leg, I am still liable because 

the impossibility is subjective, since it could be performed by another. Whereas 

impossibility is relative when it can be overcome using extraordinary efforts. Thus, 

in subjective approach impossibility is considered in correlation to diligence and 

if the performance requires effort beyond normal level of diligence it will be con-

sidered impossible i.e. impossibility starts where the diligence ends. Conse-

quently, lack of diligence deprives the right to invoke impossibility. (Franceschetti 

P. 2016) 

 

Due to the mentioned criticism, objective approach has developed towards more 

subjective, so that in certain cases the performance even if still objectively possi-

ble will be against the principle of good faith. Thus, the end result is similar as 

with subjective approach. (Franceschetti P. 2016) Many jurisdictions seem to 

have achieved this my introducing own doctrines of hardship like imprévision and 

eccesiva onerosità to deal with more subjective impossibility while leaving con-

cepts of impossibility such as force majeure and factum principis to deal with ob-

jective impossibility. 
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3 NATIONAL DOCTRINES OF EXCUSED NON-PERFORMANCE 

 

The concept of rebus sic stantibus was first recognised in international law, and 

ca be found codified first time in the 18th century. The 19th century liberalism gave 

absolute priority to the freedom of contract and to literal contents of contract, 

which consequently set aside or reduced substantially the influence of the con-

cept. The rule that the will of the parties as freely expressed in their contract is 

the law of the parties and must not be changed by the courts, became the leading 

principle of contract law and the principle of rebus sic stantibus survived mainly 

in the law of nations. In our times, due to the influence of the ideas of good faith 

and equity (fairness), contract law abandoned absolute obligations and legal sys-

tems began to provide exemptions of non-performance. (Chengwei, L. 2003) 

 

The results of this progress, however, differ from jurisdiction to jurisdiction. Alt-

hough the concepts are related and share some aspects, knowing the distinction 

between them is important when drafting contracts. Thus, in the following we shall 

review the main national doctrines and their remedial structure. The national doc-

trines reviewed have been chosen based on their substantial role in international 

trade, as countries worst hit by the covid-19 and to provide comparison between 

common and civil law approaches in western legal tradition. 

 

 

3.1 Exemptions of non-performance under common law 

 

In English law, the doctrine of frustration of purpose is the main doctrine of 

excused non-performance. It only applies in limited circumstances, where the 

performance has become physically (e.g. destruction of goods) or legally (e.g. 

illegality) impossible or by the occurrence of radical change in circumstances 

such as to destroy the fundamental purpose of the contract , so it is not sufficient 

that it has become more difficult or expensive than anticipated. Frustrating cir-

cumstances must have occurred without a fault of either party. (Chengwei, L. 

2003)  
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Courts are generally reluctant to find frustration of purpose and offer only limited 

remedies: termination, excuse from further performance and sometimes restitu-

tion of consideration (Sharron S. Maughan A. Ehle K. & Sun C. 2020). The con-

tract cannot be amended and in line with the windfall principle the loss is let to lie 

where it falls. It is probable that the recent covid-19 crisis gives rise to some valid 

claims of frustration of purpose, e.g. where the contract requires performance in 

region subjected to the government-imposed lockdown. Yet, the limitations of the 

doctrine of frustration as a remedy are the reason why force majeure clauses are 

so popular in UK common law (Sharron S. Maughan A. Ehle K. & Sun C. 2020). 

 

In American law, there are three doctrines of excused performance: impossibility 

of performance, commercial impracticability and frustration of purpose. In differ-

ence to the U.K, frustration in the U.S. is limited to situations where it is possible 

to perform but the purpose would be gone. It is rarely used, more common is the 

concept of commercial impracticability (Sharron S. Maughan A. Ehle K. & Sun 

C. 2020). According to the Uniform Commercial Code (UCC) section 2-615, seller 

is excused of delay and non-performance in whole or in part if an occurrence of 

contingency, or non-occurrence if this was the basic assumption, or a compliance 

in good faith with any applicable foreign or domestic governmental regulation has 

made the performance impracticable without his fault. Consequently, seller’s duty 

is discharged. If the performance is affected only in part, adaptation is also pos-

sible. (Rimke, J. 1999-2000) Notice that the impracticability is expressly available 

only to the seller and it seems that the buyers’ relief is limited to frustration of 

purpose (1-103 UCC) (Jenkins 2001). 

 

Performance is deemed impracticable only if an extreme and unreasonable diffi-

culty or expense caused by the event cannot be overcome by reasonable efforts 

of the seller (Sharron S. Maughan A. Ehle K. & Sun C. 2020). So, the court shall 

look for the substitute performance available (Alper, G. 2020). Commercial im-

practicability has evolved from the common law doctrine of impossibility to re-

spond to the needs of business world to provide more flexible adjustments. The 

rationale behind it was that no one is expected to work for free and parties should 

not be encouraged to take advantage unjustifiably of the misfortunes of their part-

ners since this would only destabilise the institution of contracting (Chengwei, L. 
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2003). So, section 2-615 UCC functions as a general gap-filling rule when parties 

have not by agreement determined the scope of seller’s obligation (Jenkins 

2001).   

 

The common law doctrine of impossibility of performance excuses the party 

when performance becomes absolutely impossible as a result of an event that 

could not have been foreseen or prevented. The key consideration here is fore-

seeability, a failure to address foreseeable risk deprives a party from a relief. 

(Sharron S. Maughan A. Ehle K. & Sun C. 2020) This concept is codified in sec-

tion 2-613 of the UCC, which states that when identified goods suffer casualty 

without fault of either party before the risk has passed to the buyer, a) if the loss 

is total contract is avoided or b) if the loss is partial or goods deteriorated, buyer 

may either avoid or perform with the due price reduction for the non-conformity 

of the goods. The section makes no reference to restitution of the price payed by 

the buyer, nor restitution for the seller for the goods prepared, so the windfall (i.e. 

loss) is left again where it falls (Jenkins 2001). 

 

As we can see, common law prefers the traditionalist approach of windfall princi-

ple as long as it does not lead to unjust enrichment, and it stands firmly behind 

the pacta sunt servanda. Compelled renegotiation and judicial adaptation of the 

contract are not usually applied. There are few events which produce an almost 

automatic excuse for non-performance: death of a person who is to personally 

perform, illegality of performance and destruction of the subject matter. Yet, 

beyond these, relief in the common-law system is limited to events which result 

in total or near total impossibility, or total or near total frustration, or fit a very 

narrow concept of impracticability. (Perillo, J.M. 1998) So, without express 

contract provisions common law courts are reluctant to grant relief.  

 

Historically, American courts have denied relief declaring the entry into II World 

War and the closing of the Suez Canal both in 1956 and 1967 as foreseeable, 

even though factually this was unlikely. But considering other than factual 

aspects, if these events had been declared unforeseeable, how many contracts 

would have been dissolved and how much incertainty would have been injected 

in the trade. Perillo argues that for this reason courts are more willing to find an 
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excuse when the event has drastic consequences only for few contracts than 

when the event affects enormous number of transactions. (Perillo, J.M. 1998) 

This would evidently suggest that common law courts are likely as reluctant as 

before to grant relief in case of covid-19. Historical aspects are especially relevant 

in common law where precedents have strong role in determining the outcome. 

 

These doctrines may well provide valid claims for exemption of non-performance 

in relation to covid-19 but likely they are interpreted very strictly. The contract 

itself is of utmost priority in common law. The language of contract and the pro-

visions will be reviewed for parties’ indications of risk allocation (Sharron S. 

Maughan A. Ehle K. & Sun C. 2020). The absence of relevant provisions is likely 

interpreted that parties have expressly chosen to reject them based on the 

general principle of presumption of professional competence (Commentary to 

Trans-Lex Principle No.VIII.1). Courts would be most justified to grant relief if the 

covid-19 were to inflict a loss to one party and a windfall gain to the other, or were 

the exemption to save one party from a loss while leaving the other in a position 

no worse than it would have been without the contract (Perillo, J.M. 1998).   

 

 

3.2 Exemptions of non-performance under civil law 

 

French law until recently was a prime example of civil law country adhering 

strictly to the traditional approach, the principle of pacta sunt servanda prevailed 

over rebus sic stantibus. Two doctrines of excused non-performance exist: force 

majeure which refers to impossibility to perform and imprévision which refers to 

supervening hardship. The latter, however, was until 2016 applied only by 

administrative courts to contracts concluded with public entities. For private 

sector, only force majeure was available. Some even argued that the rejection of 

the hardship by French law proved that the hardship is not a general principle of 

international law. Then, on the 1st of October 2016 a new civil code came into 

force introducing the concept of imprévision into the civil law. (Tetley A. 2016) 

 

Art.1195 provides: if a change of circumstances unforeseeable at the time of the 

conclusion of the contract renders performance excessively onerous for a party 
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who had not accepted to bear that risk, that party may request renegotiation of 

the contract, meanwhile he shall continue to perform. In case of refusal or failure 

to renegotiate, parties may agree to terminate or jointly request the court to 

revise. In the absence of agreement within reasonable time eiher party may 

unilaterally seize the court to revise or terminate the contract. There is a real 

potential for the covid-19 to give rise to many kinds of valid claims of imprévision. 

As of yet, not much case law exist of the interpretation of the concept, so it is hard 

to say how strict approach courts shall take (Cavicchioli, C. 2020). At any rate, 

from the three step resolution approach we can see that the amicable solution is 

preferred to the judicial one (figure 1): 

 

 

 

FIGURE 1. Legal remedies of imprévision available under French law  

 

The concept of force majeure dates back to the Code Napoléon from where the 

French words “irresistible compulsion” are taken. Force majeure occurs when 

performance becomes irresistible i.e. impossible to perform due to unforesee-

able event which is beyond the control of the parties. The performance will be 

suspended, or alternatively terminated if the impossibility is permanent or the re-

sulting delay sufficient to justify the termination (art.1218). Force majeure re-

leases parties from liability to damages (art.1231). These rules are non-manda-

tory, so parties may elect to provide different definitions or exclude all together 

the applicability of force majeure and/or imprévision in their contract.  

 

Courts have generally adopted a rather strict approach e.g. in a decision of 22th 

of November 2010 (nr.09/00003) concerning the cancellation of trip, court held 

1st step: Parties try renegotiate the terms of the contract 

2nd step: Failing to renegotiate, parties jointly agree to 
terminate or to request a judge to adapt the contract

3rd step: Parties failing to agree within reasonable time, 
the court decides to adapt or to terminate the contract
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that dengue fever epidemic was not unforeseeable as this type of epidemic is 

recurring in the region and it did not prevent the performance, as protection 

against mosquito bites can be taken and symptoms do not lead to any complica-

tions in most cases. Several recent decisions have held the covid-19 a force 

majeure event, thus courts seem open to the idea, depending obviously on the 

specific circumstances of each case. (Cavicchioli, C. 2020) 

 

Yet, Belgian law still adheres to the traditional approach; force majeure is 

recognized as an excuse in art. 1147 and 1148 of the Belgian Civil Code, but 

hardship is neither an excuse nor grounds for revision of the contract. However, 

in the envisioned reform of the Civil Code, a bill has been submitted to introduce 

hardship in the art.5.77 of the new Code. The parliamentary work on the bill is, 

however, suspended and the status of the reform uncertain. Thus, it will not apply 

to current covid-19 crisis. Yet other doctrines have occasionally been employed 

to redress hardship, and force majeure has been found where performance was 

possible but extremely costly. According to the case law refusing to modify a 

contract can qualify as an abuse of rights in certain circumstances, such as 

outbreak of a crisis, so this could be applied to the covid-19 crisis. Courts have 

also employed the concept of good faith to admit the adaptation of contract, 

though Supreme Court tends to dismiss this reasoning. (Linklaters 2020 Belgium)  

 

Spanish Civil Code does not recognice the concept of hardship either although 

local legislation of Navarre does. Force majeure ”Nobody shall be liable for events 

that were unforeseeable or if foreseen, inevitable” is codified in art.1105. 

Whether force majeure allows for termination of contract is unclear but it excuses 

from liability to damages and specific performance cannot be claimed either. So, 

the crucial part is whether the covid-19 and its consequences were foreseeable 

and whether they could have been avoided. If the event does not qualify as force 

majeure parties may seek to rely on the doctrine of rebus sic stantibus to enable 

the adaptation or termination of the contract if fundamental and unforeseen 

change in circumstances has made performance excessively onerous or 

frustated the purpose of the contract producing excessive imbalance between the 

parties’ obligations, although in case law it is only applied on exceptional basis 

and in a very restrictive manner. Courts have shown a clear preference for 
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adaptation whenever it is possible.( Linklaters 2020 Spain) Next we shall move 

on to Germany where the modern approach started to first gain ground.  

 

In Germany after World War I the economy was devastated by inflation of 

incredible scale. Although the German Civil Code explicitly granted relief only in 

cases of objective impossibility (either physical or legal caused by reasons other 

than negligence or fault (art.275)) the courts ultimately held that they could give 

relief for hardship as an emanation of the principle of good faith found in the Code. 

(Perillo, J.M. 1998) The doctrine of Wegfall der Geschäftsgrundlage which 

translates as ”disappearance of the basis of transaction”, states that when 

circumstances unforeseeably and substantially change, the foundations of the 

transaction are destroyed and in such circumstances requesting the original 

performance would constitute bad faith (Chengwei, L. 2003) because, according 

to the doctrine of Opfergrenze, parties cannot be forced to make efforts or 

sacrifices beyond what they reasonably envisaged in good faith (Rimke, J. 1999-

2000). This notion has been codified 2002 in the article 313 of German Civil Code 

(Berger K.P. & Behn D. 2019-2020). 

 

As a result, the contract may be discharged, or a court can adapt the contract to 

new circumstances. Courts must balance the interests of both parties, so the 

function of the judge is not only to fill the gap in the contract, but he is also entitled 

to change its terms (Rimke, J. 1999-2000). So, the covid-19 could result in valid 

claims for an adjustment or even termination of contract by some customers e.g. 

retailers of seasonal goods, whose businesses are shut down during the relevant 

season or by customers whose sales market is subject to shut down leaving no 

sales option. This doctrine may also grant seller a right to an adjustment of the 

contract in the form of an increase of the purchase price or even a termination 

right if his costs for acquiring goods from third parties not only increased 

significantly, but that the increase results in a gross imbalance of costs and price 

(Sharron S. Maughan A. Ehle K. & Sun C. 2020). 

 

Many civil law countries have followed what started in Germany by recognising 

the hardship with the help of extending the good faith such as Switzerland, with 

its court recognised concept of l’exorbitance (Bienvenu P. 2019) or codified it 
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such as Germany, Italy, France and Netherlands. Argentina, Brazil, Japan and 

Greece have also been influenced by the doctrine of Wegfall der Ges-

chäftsgrundlage into recognising hardship (Berger K.P. & Behn D. 2019-2020). 

Thus, we can notice a growing trend to recognise the doctrine of excessive hard-

ship due to the changed circumstances exemplified by the recent law reform in 

France and pending reform of Belgium. In the following part we shall look more 

in detail as an example to the express provisions of Italian legislation in order 

to analyse exemptions available in relation to covid-19 to better see the differ-

ences in approach to that of common law approach. 

 

 

3.2.1 Case of Italy 

 

According to the art.1256 of the Civil Code, the obligation is extinguished when 

its performance becomes impossible due to the cause non-attributable to him. 

Obligations is intended broadly to cover all kinds of obligations. So, there are 

three elements: impossibility, that it is successive to the contract conclusion and 

non-attributability. This last constitutes of events that cannot be traced back to 

the lack of diligence a party is expected to observe. When the art.1256 is read 

together with the art.1218, we notice that the elements of impossibility and non-

attributability must be considered separately from which follows: 

1) Impossibility + non-attributability = extinguished obligation, no liability 

2) Impossibility + attributability = extinguished obligation, liable to damages 

Thus, the purpose of the provision is to limit liability to that of due diligence, since 

according to Bianca a party cannot be required to make efforts beyond the normal 

duty of diligence (Franceschetti P. 2016), quite similarly to the German doctrine 

of Opfergrenze. So, the impossibility here is objective and the attributability sub-

jective element. 

 

When the impossibility is only temporary, performance is suspended, and the 

debtor is not responsible for the delay as long as the impossibility lasts. If the 

impossibility is definitive or the temporary impossibility prolongs until the interest 

of the creditor for the performance cedes to exist (such as if goods are no-longer 

useful or if they cannot be utilized anymore as intended) the obligation becomes 
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extinguished with the consequent dissolution of the contractual bonds (art.1256 

and 1464).  According to art.1463, if the contract is dissolved due to the impossi-

bility to perform, the non-performing party cannot expect the other party to per-

form his obligation either and has to return what already received. Therefore, if 

the A has paid for the goods to the B, but the B is unable to deliver the goods, 

the B has the obligation to return the received payment. If the impossibility is only 

partial or the goods have suffered deterioration, the other party is entitled to the 

corresponding price reduction (art.1464) or if he has no interest for the partial 

performance he may withdraw from the contract (art.1181).  

 

Italian courts recognise, though it is not codified, that the impossibility covers also 

the objective impossibility of creditor to utilise the performance when such impos-

sibility is not attributable to the creditor. The concept “causa concreta” is bit 

similar to the frustration of purpose, i.e. the obligation is extinguished when the 

creditor attains the goal in unforeseen way such as to render the contractual per-

formance useless e.g. when alluvion carries away the debris the debtor was con-

tracted to remove, or when the performance can no longer be utilized as intended 

leading to the supervening impossibility to achieve the essential purpose of the 

contract, which constitutes the “causa concreta” of the contract e.g. the creditor 

reserves a trip abroad but due to the covid-19 cannot travel. The same criteria as 

with other cases of impossibility must be met here. (Franceschetti P. 2016, Biglieri 

S. & Lipari R. Dentons 2020)  

 

Art.1259 establishes also that whatever has been damaged by the fatto illecito 

del terzo (illicit act of a third party) the creditor shall be entitled to compensation 

instead of a debtor. This rules out unjust enrichment (Franceschetti P. 2016) e.g. 

if A was supposed to deliver a painting to B but C causes a fire which destroys it, 

A is released from his obligation due to impossibility and would be entitled to 

compensation for the illicit act of C but this would lead to unjust enrichment of A, 

thus B shall receive the compensation for the painting instead. 

 

Factum Principis refers to the impossibility to perform an obligation due to the 

order of authorities, thus due to the order emanated by an organ of normative 

powers which has been granted a right to impose on personal autonomy. Since 
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an intervention of the authorities is outside the control of the debtor, it is not usu-

ally attributable to him and consequently the obligation is extinguished without 

resulting negative consequences, except if the debtor has attributed to the inter-

vention e.g. when a factory is closed down by the order of authorities because an 

obligation to adopt anti-pollution measures has not been observed (Cass. N. 

23783/2013).  

 

According to the case law, the orders and prohibitions emanated by the authori-

ties will qualify Factum Principis as long as (Pandolfini, V. 2020): 

1. They are outside the will of the obliged party (Cass. N. 21973/2007) 

2. The orders/prohibitions are unforeseeable in light of common diligence at 

the time of the assumption of the obligation (Cass. N. 2059/2000) 

3. The debtor has exhausted all the reasonably possibilities to perform nor-

mally (Cass. N. 14915/2018 and Cass. N. 11914/2016) 

Thus, the order must be emanated after the conclusion of the contract and make 

it impossible to perform the assumed obligation either in definitive or temporarily, 

and it must be outside the will of the obligated parties. 

 

The government measures taken in relation to covid-19 are by nature uncontrol-

lable, inevitable and unexpected. As long as these measures create objective 

impossibility to perform, they will constitute a cause for exoneration from the con-

tractual responsibility of to perform. One needs, therefore, to evaluate whether 

the duration of the measures adopted to limit the diffusion of the covid-19 is such 

as to extinguish the obligation, or whether in accordance of the article 1256, the 

debtor will be held to perform the obligation at the moment the cause for impos-

sibility should cease to exist despite the different economic interest as long as 

the counterparty has not lost the interest to the performance. (Pandolfini, V. 2020) 

Orders of authorities and impossibility to receive performances due to them seem 

most likely to give rise to valid claims, the virus itself seems unlikely to lead to 

absolute and objective impossibility, thus its consequences are more likely to lead 

to “eccessiva onerositá”.       
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This concept is an Italian equivalent to hardship. According to the art.1467, in 

contracts of long-term or postponed performance if the performance is still pos-

sible but has become excessively onerous due to the extraordinary, inevitable 

and unexpected events, the party facing such circumstances may ask for the res-

olution of the contract, except in case such excessive onerousness is covered by 

his normal margin of risk. As opposed to the impossibility, the excessive oner-

ousness does not produce an automatic liberative effect for the debtor but must 

be ascertained and declared in court (Pandolfini, V. 2020). Furthermore, the party 

asked to accept the resolution of the contract may avoid it by offering to modify 

the terms and conditions of the contract as stated in the art.1467 comma 3 CC. 

 

Excessive onerousness, according to the case law, must be evaluated strictly 

and is different from mere difficulty to perform. Effectively, it is met only as long: 

1. It is due to the extraordinary and unforeseen events (the government ac-

tions taken in the event of sanitary emergency fall beneath this category) 

2. It imposes to the obliged party an economic sacrifice that surpasses the 

normal sphere of risk in the contract. 

In the case of the latter one must, therefore, evaluate case by case whether the 

extraordinary and unexpected event constituted by the covid-19 crisis and the 

consequent restrictive measures caused an economic burden for an obliged party 

such as to substantially alter the initial contractual relationship affecting the value 

of the performance in comparison to the counter-performance such as to lead the 

utility of the performance to decrease substantially or cease completely. (Pan-

dolfini, V.2020)     

 

Italy has also under the unprecedented circumstances of covid-19 crisis issued 

new laws. The Decreto Legge n. 18 of the 17th March 2020 establishes in art.91 

that, “the respect of these measures (DL n.6 and successive DPCM’s in force) 

adopted to the containment of virus is evaluated to the end of excluding (in the 

meaning of art.1218 and 1223 cc) the liability of the debtor, also to the application 

of eventual penalties in relation to delayed or omitted performances”. So, the lia-

bility of the debtor for the delays and contractual non-performance must be eval-

uated case by case, balancing the consequences of the non-performance with 

the need to respect emergency provisions issued by the government.  
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The respect of the government measures can be invoked directly as reason for 

the non-performance and due to its formulation, it can be invoked when perfor-

mance has become not only impossible but also excessively onerous in relation 

to another contract e.g. a retailer who has an obligation to pay for the goods but 

which he has not been able to resell due to the measures will find himself in 

situation of excessive difficulty though the measures do not directly impede him 

to pay (Biglieri S. & Lipari R. Dentons 2020). 

  

 

3.3 Conclusion on differences of civil and common law 

 

As we can see the approach of civil law is quite different from that of common 

law. One reason for the difference between the Common Law and the Civil Law 

approach is that the leading Common Law countries have not suffered from the 

unmanageable inflation that has ravaged much of the Civil Law world (Perillo, 

J.M. 1998). Another reason can be that in civil  law tradition the binding force of 

the contract requires only an agreement with an intent to be bound which would 

allow to accept a doctrine that excuses non-performance under fundamentally 

changed circumstances, as opposed to the common law tradition which requires 

consideration as well and which consequently will bind the parties even if the 

bargain becomes more onerous to one of them (Berger K.P. & Behn D. 2019-

2020).  

 

There are some civil law countries which have a more traditional approach such 

as Belgian and Spain, but we can notice the strong trend to shift towards the 

modern approach even in those civil law countries who have traditionally held on 

to the traditional approach. Even the courts of these countries, who have not yet 

codified the modern way, have utilized other doctrines to allow for a more flexible 

approach in certain circumstances. The following table (Table 1) seeks to 

generalise the differences in focus point of common and civil law approaches to 

the excused non-performance. 
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TABLE 1. Differences in focus under civil and common law approaches 
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4 INTERNATIONAL INSTRUMENTS 

 

In this chapter we shall go through the most common instruments of international 

trade for allocation of risk in case of non-performance. This is most commonly 

done by inserting a contractual clause for that effect in the contract. We shall start 

by considering shortly these contractual clauses of force majeure and hardship 

in general before introducing in detail the model clauses provided by the interna-

tional chamber of commerce (ICC) and the benefits their usage provides. After 

that we shall review the provisions of the two most commonly applied laws in 

international trade; United Nations Convention on International Contracts for 

Sales of Goods (CISG) and UNIDROIT Principles of International Commercial 

Contracts (UPICC) for the exemptions of contractual non-performance. 

 

 

4.1 Contractual clauses of force majeure and hardship 

 

The idea of rebus sic stantibus is universally recognised in most legal systems, 

but the doctrines vary from one legal system to another as we saw in the previous 

chapter. Thus, the conditions for the exoneration from the contractual responsi-

bility and its consequences depend on the law applicable to the case. For this 

reason in international trade, parties often prefer to avoid the confrontation of the 

varying norms of national laws, and instead choose to insert in their contracts the 

clause destined to substitute the norms of the national law otherwise applicable 

to the end of applying a uniform contractual discipline.  

 

A problem with this practice is that often the clause inserted in the contract is 

copied from one contract to another without verifying the appropriateness of the 

clause to each contract individually with the end result of favouring the circulation 

of outdated clauses which may reflect negatively in case of successive contro-

versies (Bortolotti, F. 2020). Thus, it is of utmost importance that the clause is up 

to date and tailored to the specific circumstances of each contract or we may run 

into risks of invalidity and unenforceability.  
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The principal function of the clause of force majeure is to exonerate from the 

contractual responsibility the party who has encountered an event of force 

majeure and who is therefore unable to perform his contractual obligations. In 

case of force majeure the party encountering the event of force majeure shall be 

released from his obligation to perform and will not suffer the negative conse-

quences of the contractual non-performance such as penalties or payments of 

compensation for damage. It seeks to limit a contract party’s liability to fulfil the 

contract if its fulfilment has become impossible or insurmountably difficult due to 

the event of force majeure. (Bortolotti, F. 2020)  

 

So, the clause of force majeure seeks to balance and compromise between two 

opposing interests: 

1. On the one side, the interest of a party to be exonerated from his contrac-

tual obligations when his inability to perform is caused by an unexpected 

event which is outside the control of the party and which he therefore can-

not be held responsible.  

2. On the other side, the interest of another party to attain the performance 

agreed on in the contract. (Bortolotti, F. 2020) 

 

It should be in the interests of both parties to be able to reach an compromise 

between these opposing interest, so that the parties feel secure in closing the 

contract knowing that the interests of both parties are taken into consideration 

and that the closing of the contract will not expose neither party to the unreason-

able risk in case of unexpected events. After all the purpose of the contract is to 

encourage trade in enabling both parties to rely on what is agreed in the contract 

and that in case of breach of the contract, if a party fails to uphold his end of the 

bargain, the injured party can rely on the judicial system to enforce the contract 

or to receive compensation for damages in case of unjustified non-performance. 

Yet, logically in contract negotiations the seller will likely try get as broadly drafted 

clause as possible to limit his risk (see interest 1) and the right to renegotiate, 

whereas the buyer will try to get as narrow clause as possible (see interest 2) and 

the right to terminate the contract if the performance is delayed.     
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The parties should also consider the choice of law, the choice of forum and dis-

pute resolution (arbitration or court), since these may affect the interpretation of 

the clause and how immediately the relief is available. The formulation of the 

clause and its relation to the other contractual provisions is essential to its inter-

pretation. More precisely it is formulated, less there is room for the interpretation 

of the court and less the choice of law and forum shall affect its interpretation. 

The clause can be either a non-exhaustive catch-all clause exemplified by the 

usage of phrases of “ events including but not limited to”, “other events beyond 

reasonable control” “acts of God” and “other similar/dissimilar events” or an ex-

haustive clause with limited list of events. In addition, the clause usually defines 

other conditions such as notification and mitigation and the remedies available 

such as termination and renegotiation. The negotiating powers of the parties will 

likely determine the formulation in the end.  

 

In the civil law, the starting point tends to be the general definition of the concept 

of force majeure specifying the requisites for the case such as a unforeseeability, 

whereas the common law approach tends to list a series of circumstances con-

stituting the event of force majeure (Bortolotti, F. 2020) such as natural disasters, 

epidemics, government acts, quarantines and terrorism. The point of listing 

events in common law, is to increase legal certainty by allocating the risk of these 

eventualities regardless of their foreseeability (Thomson Reuters 2020), since 

evidently if parties have considered these events enough to allocate the risk, they 

have considered it a possibility to run into these events. Thus, once the parties 

have allocated the risk of an event, the court should not enquire into its foresee-

ability anymore, since evidently the presence of the event in contract would make 

it foreseeable for parties. The more extensive the list of events, all the more likely 

a common law court is to interpret that whatever has been left out of the listing, 

has been left out intentionally (Thomson Reuters 2020). 

 

Whereas the civil law which tends to depart from the definition with a possible list 

of exemplary events, is likely to enquire into the foreseeability of the events and 

consider whether listed events actually fulfil the criteria established for the force 

majeure in the contract. So, the definition of the concept is the priority. Any event 

fulfilling it is considered force majeure (Biglieri S. & Lipari R. Dentons 2020), not 
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only those listed, and consequently, those listed will be assumed to qualify unless 

proven contrary, since there cannot be force majeure if it can be proven that the 

definition is not met. Whereas if the list is exhaustive and e.g. the epidemic is not 

covered, then it must be considered whether the debtor has assumed the risk of 

epidemic in the light of contract and if this is not evident,  then the recourse can 

be made to the provisions of the law governing the contract. With civil law there 

is likely some available, whereas with the common law this is less likely, as we 

have seen previously, as it is also likely to deem that the risk has been specifically 

assigned to the debtor due to the absence of this specific event in the clause.  

 

In the end, the most solid clauses would seem the ones which define expressly 

the concept of force majeure without identifying single events e.g. referring to 

exceptional circumstances beyond the control of the parties, which could not have 

been foreseen at the time of the conclusion of the contract and which are inevi-

table, unsurmountable and non-attributable to neither party (Biglieri S. & Lipari R. 

Dentons 2020) or in any other way which leaves as little room for legal uncertainty 

as possible. To avoid these complexities of differing interpretation of different 

clauses, the model clauses of the ICC shall be introduced, which are specifically 

designed by legal experts to reduce legal uncertainties. Its explanatory comments 

promote its uniform application by the courts and allow the parties implementing 

the clause into their contract understand clearly what they are agreeing to and to 

tailor the clause to their circumstances. For all these reasons I recommend using 

them. The model clauses can be found at the end of this study in the Appendix A 

Force Majeure -clause and in the Appendix B Hardship -clause. 

  

 

4.2 The model clauses of International Chamber of Commerce (ICC)  

 

 

4.2.1 ICC Force Majeure Clauses 

 

The international chamber of commerce has since 1985 made available a model 

clause of force majeure to provide for those operating in international trade an 

adequate and balanced instrument to insert in their contracts or to use as a base 
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for the tailoring of the clause in accordance of their specific needs (Bortolotti, F. 

2020). The most recent version is updated in March 2020 in the follow-up of the 

eruption of the covid-19 crisis. We will now go through the most recent version 

but also point out the differences in respect to the second latest one in force since 

2003, since it is likely to find that version in the contracts made before the eruption 

of the covid-19 crisis. Content-wise the clause has remained largely unchanged 

from 2003 and the differences can be found in the increased user-friendliness 

and accessibility by means of employing more comprehensible language.  

 

In the 2003 clause the explanatory comment box was separate from the clause 

text and consequently easily ignored and not consulted by the users, thus in the 

new version it was decided to include the explanatory comments inside the clause 

text to attract better attention of the users on the most critical aspects. The ICC 

Commission had also been requested to provide a more concise clause of force 

majeure so that it could be more easily inserted in the text of the contract. Thus, 

as a novelty, the March 2020 update of the clauses introduced in addition a short 

form which is limited to some essential provisions covering the most important 

force majeure issues reflecting the need for a simpler presentation and is aimed 

particularly to suit the needs of SMEs.  

 

The form states clearly at the beginning that “Users of short form should be aware 

that the short the short form by its very nature has a limited scope and does not 

necessarily cover all issues which may be relevant in the specific business con-

text”. However, the long form will give guidance on the issues in which short form 

is silent. Yet, if one wishes to play safe and increase legal certainty the long form 

is safer option. The following paragraphs that we shall go through are taken from 

the long form (See App.A). 

 

The ICC model clauses updated March 2020 represent a compromise between 

the civil and common law approaches to the force majeure by including a general 

definition as well as a series of typical situations of force majeure. It defines the 

force majeure in paragraph 1 as following: 
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This means that all these three conditions from a) to c) need to be met for the 

event to qualify as force majeure. In difference to the doctrines of pure impossi-

bility, this definition imposes less rigorous criteria of conditions by referencing to 

reasonableness in the definition of force majeure to the effect that there is a lower 

threshold to invoke the clause than to invoke impossibility of performance 

(App.A). Therefore, even the situation where the performance of the contractual 

obligation is in theory possible but in fact impractical can qualify as force majeure. 

This idea existed also in the version of 2003 (Bortolotti, F. 2020). 

 

The paragraph 3 provides a list of events presumed to qualify for force majeure. 

Parties are invited to tailor the list to their specific needs by deleting or adding 

events in accordance of their will (App.A) e.g. the 2020 model in difference to the 

2003 model does not include any longer civil commotion or disorder, however in 

a country where this is a likely eventuality the parties would be well advised to 

include such an event in the list. As another example, parties may wish to add 

strikes concerning their company as opposed to general labour disturbances 

mentioned in the list or to exclude the acts of authority in reference to specific 

areas where there is a risk one party may exercise influence.  

 

The events listed are presumed to meet the conditions a) and b) of the paragraph 

1, unless otherwise proven (App.A). Consequently, the affected party is left with 

the responsibility to prove the existence of condition c) which needs to be always 

considered case by case. The affected party must always be able to prove that 

he could not have reasonably avoided or overcome the effects of the event of 

force majeure. The presumed force majeure events in the absence of proof to the 

contrary listed in the paragraph 3 are: 
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The inclusion of the list of presumed events is such a well-established custom in 

the common law legal tradition that providing only a list of requirements for an 

event to qualify as a force majeure was never really an option for the International 

Chamber of Commerce (Bortolotti, F. 2020). The list of the events will lessen the 

burden of proof if there is an existing agreement on the events qualifying force 

majeure, which may shorten the proceedings and increase legal certainty of the 

situation.  

 

Let’s consider the case of invoking the covid-19 as a cause for force majeure e.g. 

when a supplier has not been able to deliver the goods to the purchaser. Given 

that the epidemic and government acts are expressly listed as a force majeure 

event, the supplier does not need to prove that the event is beyond his control 

and that the event was unforeseeable at the time of the conclusion of the contract, 

but only that the covid-19 epidemic or government act has impeded the produc-

tion or the delivery of the goods to the purchaser by the agreed date. If the sup-

plier should refuse to deliver the goods, even if he were able to do so, e.g. to be 

able to satisfy the needs of other clients, invoking the covid-19 is not sufficient, 

since it did not impede him from delivering them but the supplier must prove the 

existence of ulterior circumstances he could not avoid or overcome that pre-

vented him from fulfilling his contractual obligations in line with condition c).    

 

The paragraph 2 concerns the non-performance of third parties intending to ex-

clude the non-performance of third parties or sub-contractors which as such does 

not qualify as a force majeure unless the affected party can demonstrate the re-

quirements from a to c in paragraph 1 are also met for the non-performance of 
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the third party in addition to the non-performance of the affected party. If parties 

are relying on one of the presumed events listed, they both need to prove only 

the existence of condition c since presumption of paragraph 3 applies (App.A). 

 

 

The paragraph 4 declares the obligation of timely notification, that the affected 

party must inform the other party of the event without delay so once the existence 

of impediment has been established. The paragraph 5 clarifies that the affected 

party is relieved from the duty to perform its obligations subject to force majeure 

from the occurrence of the impediment provided that the timely notice is given. If 

the timely notice is not given, the effects of the force majeure are delayed until 

the receipt of such notice by the other party. 

 

 

 

The other party may suspend the performance of its obligations once he has re-

ceived a notice given that his obligations result from the obligations hindered by 

the event of force majeure and given that the performance of these obligations 

can be suspended (App.A). Thus, the phrase “If applicable” in paragraph 5 means 

that if the performance can be suspended and if the obligation result from the 

non-performed obligations of the other party impeded by the event of force 

majeure e.g. if the other party receives a notification of the non-performance from 

the affected party, then the other party is entitled to suspend his performance 

such as the payment of the expected performance until such a time the impedi-

ment to the performance ceases to exist or the contract is terminated.  

 

Paragraph 5 also clarifies the consequences and the purpose of the clause, that 

the affected party shall be exonerated from the contractual responsibility but has 



37 

 

 

no right to receive compensation for the damages or for the higher costs sus-

tained because of the event of force majeure. The paragraph 7 declares the duty 

to mitigate, that the affected party has an obligation to take all reasonable 

measures to limit the effects of the event invoked upon performance of the con-

tract. This is closely related to the timely notification, since timely notification will 

evidently mitigate the damages of the contract party allowing them to suspend 

their performance as soon as possible. 

 

 

Force majeure may be of temporary nature. According to the paragraph 6 if the 

impediment is temporary, the affected party must inform the other party once the 

impediment ceases to impede the performance of contractual obligations. The 

affected party shall be released from his contractual liability only as long as the 

impediment lasts. Once the impediment invoked as force majeure event stops 

preventing the performance of contractual obligations of the affected party is lia-

ble to resume his contractual obligations unless the contract has been terminated. 

So, the duration of the effects of force majeure equals the duration of the exist-

ence of the impediment invoked.  

 

 

So, there is no automatic contract termination once the performance of contrac-

tual obligations is impeded, but according to paragraph 8, the contract may be 

terminated by either party by means of notifying the other party within reasonably 

period, if the impediment lasts excessively long and consequently has the effect 

of depriving the contracting parties of what they were reasonably entitled to ex-

pect under the contract. Unless otherwise stated in the clause, parties expressly 

agree that the contract may be terminated by either party if the duration of the 

impediment exceeds 120 days.” According to ICC, this paragraph seeks to es-

tablish a general rule for determining case by case when the duration of the im-

pediment is unsustainable and entitles the parties to terminate the contract. The 
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example of 120 days as a maximum duration serves to increase certainty and 

foreseeability and can be changed by agreement of the parties to fit their needs. 

 

 

Yet, if either party has derived a benefit before the termination of the contract, the 

party deriving such a benefit shall pay to the other party a sum of money equiva-

lent to the value of such benefit. The purpose of this is to avoid unjust enrichment, 

so e.g. if the affected party has already received the payment of the performance 

that he cannot perform and the non-performance leads to the termination of the 

contract, the affected party must pay to the other party the sum equivalent to the 

benefit he derived before the termination of the contract, so in practice return the 

payment to the other party, otherwise there would be a case of unjust enrichment 

in accordance of paragraph 9. 

  

.  

 

4.2.2 ICC Hardship Clause 

 

Closely related to the force majeure clause is a hardship clause. Most domestic 

laws contain a concept of hardship and have a set of provisions regulating such 

a situation intending to protect the party in disadvantage when unforeseen events 

have rendered performance more onerous than could reasonably have been ex-

pected at the time of the conclusion of the contract. However, the solutions pro-

vided for in the national legislation differ from one country to another especially 

when the national laws request the parties to renegotiate the contract and the 

renegotiation fails. In some jurisdictions the disadvantaged party can only termi-

nate the contract while in others the disadvantaged party will be entitled to re-

quest for judicial revision of the contract to the changed circumstances.  
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To avoid this uncertainty, the parties may find it preferable to incorporate in their 

contract a hardship clause to regulate the situation independently from the na-

tional laws to increase legal certainty of the outcome in case of conflict. Since the 

most disputed issue in hardship cases is whether it is appropriate to have the 

contract adapted by the third party such as a judge or arbitrator, if the parties are 

unable to agree on a negotiated solutions, the ICC hardship clause provides three 

options out of which parties must choose: adaptation or termination and in case 

of the termination whether it is declared by the judge or by the affected party. 

Three options are a novelty of March 2020 hardship clause. The previous 2003 

version provided only option A as a solution in case parties were unable to rene-

gotiate. (App.B)   

 

In the paragraph 2 are listed two prerequisites for the case to qualify as a case of 

hardship and its consequences. In accordance of the paragraph, there is a hard-

ship, where a party to a contract proves that: 

  

Parties are invited to agree at the time of the inclusion of the clause on one of the 

three following options (Table 2) as a method of proceeding in case they were 

unable to reach an agreement on alternative contractual terms which would rea-

sonably allow to overcome the consequences of the event as provided in the 

paragraph 2b.  

 

In case of selecting the option A, the parties agree that the party invoking the 

hardship is entitled to terminate the contract on his own initiative - and the other 

party may thereafter claim the unlawfulness of such a decision if he deems the 

requisites a and b of paragraph 2 are not met – but has no right to request the 

adaptation of the contract by a third party (judge or arbitrator) without the explicit 

agreement of the other party, whereas in option C either party is entitled to re-

quest the judge or arbitrator having jurisdiction under the contract to declare the 

termination of the contract but no adaptation. (App.B) 
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TABLE 2. Alternatives for remedies under ICC Hardship Clause (App.B) 

 

 

The only option allowing for the adaptation of the contract is option B, where par-

ties agree that either party is entitled to request the judge or arbitrator to adapt 

the contract with the view of restoring its equilibrium or to terminate the contract 

if the judge or arbitrator deems this more appropriate in particular where no ad-

aptation is reasonably possible. Adaptation or termination of the contract by the 

intervention of the third party (judge/arbitrator) is allowed under the UPICC and 

under many national laws therefore if parties fear the adaptation of the contractual 

balance by a third party, they may opt out of that incorporating this clause and 

choosing either option A or C. According to the ICC, if contract parties opt for 

adaptation, it may be suggested that the judge or arbitrator invites the parties to 

submit proposals of the required adjustments, which may be taken as a starting 

point for adapting the contract. (App.B)  

     

ICC model clauses seek to balance legitimate expectations of performance with 

the reality that circumstances change, making performance so hard that the con-

tracts simply must change (App.A). They are for use in international contracts of 

any jurisdiction, created to help parties negotiate and draft contracts and increase 

legal certainty, which can, especially in international contracts with differing na-

tional laws, be a substantial source of risk therefore I would recommend to incor-

porate one in any future contracts. These model clauses are intended to apply 

whether incorporated either expressly or by reference. It is encouraged to incor-

porate them by their full name, but it is to be expected that any reference in the 
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contract, in the absence of evidence to the contrary will be deemed to be a refer-

ence to these clauses (App.A).  

 

However, for any clause to apply there must be a valid and enforceable clause to 

that effect, therefore the first thing to do in analysing the case of changed circum-

stances would be to check whether there is a valid and enforceable risk allocation 

clause such as force majeure/hardship/renegotiation/material adverse change. 

As we have seen from the clauses introduced, whatever the formulation of the 

clause, it should contain at least the definition of the concept and its conse-

quences, conditions such as notification procedure and mitigation and relief avail-

able such as renegotiation, suspension or termination. In the absence of appro-

priate clause, we must look for other legal sources for a solution. In the interna-

tional contract the solution is most likely found either in the CISG or in the UPICC, 

which are laws often applied in international contracts.  

 

 

4.3 UN Convention on Contracts for the International Sales of Goods 

 

Many international contracts are governed by the United Nations Convention on 

Contracts for International Sales of Goods (CIGS). Firstly, it is evidently important 

to ascertain whether the contract is governed by the CISG or not. The CISG is 

likely to govern the contract if the contract is for the sale of goods, raw materials 

or commodities and the parties to the contract are from different contracting 

states which have both adopted the CIGS or if the rules of private international 

law lead to the application of the law of a contracting country (art.1).  

 

The CISG does not apply to contracts for services only (art.3) or to contracts for 

sales of goods bought for personal use, sales of ships, aircraft, financial instru-

ments or electricity (art.2) and the CISG does not apply if its application has been 

expressly excluded in the contract (art.6). E.g. even if the parties have agreed in 

the contract that Italian law governs but have not expressly indicated the CISG 

inapplicable, then CISG is likely to apply as it is also a part of the law of Italy as 

Italy has signed the treaty. Most countries of the world have adopted the CISG, 
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with notable exception of the UK, thus the CISG is often applicable in international 

contracts for sales of goods unless parties have expressly opted out. 

 

Remedies for the breach of contract under the CISG are summarised in the arti-

cles 45 for the buyer and 61 for the seller. Three basic remedies of specific per-

formance, damages and avoidance are provided and additionally, the CISG has 

provisions for suspension of performance (alternative to avoidance) and reduc-

tion of price (alternative to damages). The CISG has a uniform definition for a 

breach of contract for both buyer and seller. “If the seller or buyer fails to perform 

any of his obligations under the contract or the CISG”, he is considered to have 

breached the contract. Thus, there is no distinction, a case of non-delivery, de-

fective and late delivery equally qualify as a breach of contract.  

 

Yet some remedies, namely the avoidance of contract and delivery of substitute 

goods are initially available only in cases of fundamental breach of contract which 

is defined in article 25 as “A breach of contract committed by one of the parties 

is fundamental if it results in such detriment to the other party as substantially to 

deprive him of what he is entitled to expect under the contract, unless the party 

in breach did not foresee and a reasonable person of the same kind in the same 

circumstances would not have foreseen such a result.” Thus, we can notice that 

the CISG emphasises remedies that seek to preserve the contract, since it was 

designed to take into account the nature of international trade, where a great deal 

of time, cost and effort would be spent by the innocent party in finding substitute. 

 

From the broad concept of breach of contract follows that when the CISG deals 

with exemptions from the breach of contract with the reference to “a failure to 

perform”, which “is to be conceived here in the broadest sense of the word” the 

rule of exemption is extended to all failures of a party to perform any of his obli-

gations, thus “it includes apart from non-performance and late performance in 

particular non-conforming performance” as well. (Enderlein, F. & Maskow, D. 

1992) Therefore, the CISG has significantly broader application than for example 

UCC (Jenkins 2001). However, it seems to be widely debated by the legal com-

mentators whether non-conforming performance was intended to be excluded or 

not, and especially common law commentators seem to worry that including non-
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conformity would lead too easy application of this exemption. Cases where the 

seller may be exempted from defective performance are extremely rare and even 

then, price reduction is still available and seems to be preferred remedy, yet ac-

cording to the CISG Advisory Council Opinion no.7 there is no reason to assume 

defective performance excluded (CISG-AC Opinion No.7. 2007).  

 

Exemptions from liability to non-performance under the CISG are available for 

three reasons (Table 3): in accordance of the article 79(1) because of impedi-

ments and in accordance of article 79(2) because of “the failure by a third party 

whom he has engaged to perform the whole or a part of a contract”. In addition, 

the CISG recognises contractual clauses as means to limit parties’ contractual 

liability. The principle of contractual freedom is recognised by the provisions in 

article 6 which permits parties to “exclude the application or, subject to article 12, 

derogate from any provision of the CISG”. Derogation occurs whenever a contract 

provision provides a different rule from that found in the treaty (UNCISG 2010 

Explanatory Notes).  

 

TABLE 3. Exemptions from strict liability available under the CISG 

 

 

Consequently, the contract needs to be checked first for any risk allocation and 

only if it is silent the CISG shall be used to fill in the gaps. So, the contract and its 

provisions shall override the provisions of the CISG. It should be noted that rem-

edies available are also subject to any practice or usage which can be regarded 

as an implied part of the agreement in accordance of article 9. In determining the 

intent or understanding of contract parties, due consideration is to be given to all 

relevant circumstances of the case, including negotiations, established practices 

and usages and subsequent conduct of the parties (art.8). So, the contract should 

be interpreted more in line with the contextual approach than that of textual. 

Contractual limitation of liability or exemption clauses
Contractual 
Agreement

Non-performance due to the impediments 
Article 79(1)

Non-performance due to the failure of a third party
Article 79(2)
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According to the article 79 of the CISG “A party is not liable for a failure to perform 

any of his obligations if he proves that the failure was due to an impediment be-

yond his control and that he could not reasonably be expected to have taken the 

impediment into account at the time of the conclusion of the contract or to have 

avoided or overcome it, or its consequences.” The exemption is effective as long 

as the impediment lasts, and the non-performing party must give notice of the 

impediment and its effects on his ability perform to the other party within a rea-

sonable time after founding out about the impediment (art.79 (3) and (4)). In case 

the failure to perform is because of non-performance of a third party, the CISG 

permits an exemption if both the third party and the party seeking the exemption 

satisfy the conditions required under the article 79(1).  

 

The article implies that the third party must be more than the seller’s general 

suppliers. While not agreed as to as the exclusive or sole source, the third party 

must stand in a delegated contractual relationship such as a subcontractor, there-

fore non-performance by a general supplier of goods would not constitute a suf-

ficient impediment for the seller to qualify individually under article 79. Also, it is 

worth noting that article 79(5) prevents the parties to claim damages but ex-

pressly reserves the right for parties to exercise all other rights under the Con-

vention, so all remedial reliefs other than claiming damages are still available for 

the parties. (Jenkins 2001) Parties may demand reduction of the price (art.50) 

collect the interest (art.78) or compel specific performance (art.46 and 62), which 

would allow to compel performance even if it were physically impossible, which 

in practice would make little sense. 

 

There are four elements required for the impediment to qualify as a force majeure 

and to allow the non-performance to be exempted from damages (figure 2): 1) 

there must be an impediment that is beyond the control of the party, 2) the im-

pediment must have been objectively unforeseeable at the time of the conclusion 

of the contract, 3) the impediment and its consequences cannot be avoided or 

overcome and 4) the non-performance of the party is caused by this impediment. 

Also, art.77 declares a duty to take reasonable measures to mitigate damages.  
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FIGURE 2. Elements required for an exemption of non-performance under art.79 

 

Considering these requirements in light of the covid-19, this epidemic is quite 

clearly beyond the control of the contract parties and establishing the causal link 

between non-performance and covid-19 crisis should not be too difficult either, 

yet the element of unavoidability is more tricky to establish except in case of ab-

solute and objective impossibility. It may be that the government did not order the 

factory to be closed but it was shut down voluntarily or that all the employees 

were not ill but unable or unwilling to come to work to risk their health. What if 

other employees could have been hired or the production subcontracted to a third 

party but at the excessively high price? Does the word “impediment” imply to the 

objective impossibility or how much hardship is the affected party required to 

prove in order for it to qualify as an impediment in the meaning of the article 79?  

 

There is case law about the application of the article 79 of the CISG with differing 

views but in practice the threshold seems to be rather high. The legislative history 

illustrates the clear intention to narrow the scope of the exemption and the worries 

of the drafters that the clause should find application too easily. This and the 

selection of the word “impediment” would seem to suggest that the article 79 is 

reserved to the cases involving a rather objective barrier to the performance re-

sulting in impossibility of performance rather than in mere hardship, imprévision 

or commercial impracticability. Thus, although broader in its applicability than the 

CAUSAL LINK: 
non-

performance 
is due to the 
impediment

BEYOND CONTROL: 
outside the party’s 
personal sphere of 

control

UNFORESEEABILITY: 
not foreseeable at 

the time of the 
conclusion of the 

contract
UNAVOIDABILITY: 

impediment and its 
consequences 

cannot be avoided 
or overcome
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UCC, the CISG is more restrictive on the degree of exemption available. (Jenkins 

2001, CISG-AC Opinion No.7. 2007) 

 

Yet, there is one court decision which has held that unforeseen circumstances 

which unequivocally and disproportionately increased the burden of performance 

may create an impediment under article 79 such as in the Scafom case in Belgian 

Supreme Court on the 19th of June 2009, where the supplier of steel tubes 

claimed that the steel prices had suddenly risen. Belgian court ruled that: 

“Changed circumstances that were not reasonably foreseeable at the time of the 

conclusion of the contract and that are unequivocally of a nature to increase the 

burden of performance of the contract in a disproportionate manner, can, under 

circumstances, form an impediment in the sense of this provision of the treaty.” 

However, to the date this is the only case where relief on hardship has been 

granted under the CISG. (C.07.0289.N Belgium 2009, CISG-AC Opinion No.20. 

2020) 

 

Whereas at least by 2007 no court has exempted a party from liability on grounds 

of economic hardship (CISG-AC Opinion No.7. 2007) e.g. in France on the 12th 

of June 2001 Colmar appellate court ruled that in long term contract (of 8 years) 

even significant price fluctuations are not unforeseeable, buyer should have been 

prepared for these and thus bears the risk (1 A 199800359 France 2001). In the 

arbitration case 11/1996 on the 12th of February 1998, the Bulgarian Chamber of 

Commerce and Industry ruled that negative development in the market, problems 

with storage, fluctuations of currency and decrease in trade volume are part of 

the economic risk assumed by the buyer and as such not unforeseeable, the 

buyer is not in objective impossibility to accept the delivered goods and the issues 

stated do not constitute force majeure (Case No.11/1996). Also, the appellate 

court of Hamburg found that considering the transaction concerned a highly spec-

ulative market, even a price increase of 300% did not exempt the seller from his 

duty to perform (1 U 167/95 Germany 1997).   

 

So, we see from these variations that every case with its specific circumstances 

needs to be analysed on case-by-case basis. Even though we can see that the 

threshold under the CISG is high and hardship alone tends to not qualify for an 
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impediment, there could certainly be aspects of hardship faced that cannot be 

considered having been assumed as foreseeable risk when concluding the con-

tract. Price fluctuations can be considered a risk associated for doing business 

and as such price fluctuations caused by covid-19 should not be considered an 

impediment in the meaning of the article, yet e.g. the sudden price raise of a plant 

that has been discovered as a cure for covid-19 and the consequent difficulty or 

restrictions on its procurement, because of unexpected need for it simultaneously 

around the world do not, in my opinion, fall within the normal risk associated with 

conducting business and as such are not something parties could have been rea-

sonably expected to have considered at the time of the conclusion of the contract. 

 

Considering the element of foreseeability, with the contracts concluded before 

the outbreak of the covid-19, it should be reasonable to assume that this require-

ment is met. Parties could not have possibly foreseen the extent of the crisis 

caused by the epidemic in the golden age of science and technology. Taking into 

account the actual facts of the covid-19 crisis, it is reasonable to consider that at 

least all the contracts stipulated before the 12th of January 2020, the date of the 

first report of the National Health Commission in China to the World Health Or-

ganisation have been stipulated without the possibility to foresee the upcoming 

epidemic. Slightly more uncertain can be the case of contracts stipulated between 

the 12th of January 2020 and the 21st of January 2020, the date of the first report 

of the World Health Organisation. Evidently from that date forward the eventuality 

of a pandemic and its immediate consequences has become little by little more 

foreseeable, which can impede the invocation of the existence of the force 

majeure and on the 11th of March the pandemic was declared for all to now. 

 

For any contract concluded after the outbreak of the virus, it will be very difficult 

to prove that the impediment caused by covid-19 was not foreseeable. There is 

a precedent CISG case from CIETAC in 2005 concerning the SARS outbreak. It 

was ruled in that arbitral award that because the contract had been signed few 

months after the SARS outbreak, the non-performing party was not excused from 

his contractual performance under the article 79 of the CISG. (Alper, G. 2020) 

Again, the situation needs to be evaluated case-by case and it would be wrong 

to say it is not possible to be considered unforeseeable even after the outbreak 
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under the right circumstances, since the crisis is characterised by situations that 

change fast and new regulations for limiting the expansion of the virus are intro-

duced continuously. Yet, under the circumstances of ongoing epidemic, it is rea-

sonable to expect that the parties should have taken into account the ongoing 

sanitary crisis and its foreseeable consequences and to be prepared for this by 

e.g. asking for longer delivery times before concluding the contract. 

 

It should be remembered that the CISG should be interpreted conserving its in-

ternational character and to promote uniformity in its application and the ob-

servance of good faith. In the absence of express provisions, the question should 

be settled in conformity with the general principles on which the CISG is based if 

possible. Only in the absence of such principles the matter may be settled in 

conformity with the national law applicable. (UNCISG 2010 Explanatory Notes) 

Thus, in the absence of provisions under CISG authorising exemptions on impré-

vision or frustration, such theories should not be imported from domestic law, 

since it would be in contradiction to its goals of uniformity and international inter-

pretation. (Jenkins 2001) 

 

However, the purpose of the laws is to ensure justice and protect the vulnerable, 

therefore if economic hardships caused by covid-19 create gross imbalance and 

harm the vulnerable, the law should provide the due relief instead of making the 

situation more difficult and thus economic hardship should qualify as a ground for 

force majeure and for an exemption of non-performance. Law should also reflect 

the changes in the character of international trade (Jenkins 2001) and we can 

note that there is a trend to recognise that excessive hardship is a ground for 

relief. The Commission on European Contract Law also has formulated a rule to 

that effect, which is basically the same as UNIDROIT's (Perillo, J.M. 1998), the 

Principles of Latin American Contract Law (PLACL) expressly provide for 

exemption of liability under substantial change in circumstances (CISG-AC 

Opinion No.20. 2020) and many civil law countries have introduced it into their 

legislation or by their court practice. The case law of the CISG reviewed here, in 

the form of Scafom case would seem to support this progress, though there has 

been too few recent cases to draw any solid conclusions.  
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To conclude the CISG’s take on impediment is quite different from both civil and 

common law jurisdictions, since it seeks to differentiate itself from existing na-

tional concepts and introduce a completely new one, which is why its interpreta-

tion causes so much confusion and legal commentators debate widely whether 

hardship is covered by the CISG or not. The article 79 can described as “vague 

or imprecise” and that it contains “elastic words”, which leaves plenty of room for 

judicial interpretation. The interpreter will have the natural tendency to refer to 

similar concepts of his own law, which will in turn jeopardise the uniformity of the 

application (Rimke, J. 1999-2000). The CISG-AC Opinion describes it as “fertile 

ground for judges and arbitrators to take divergent approaches” (CISG-AC 

Opinion No.7. 2007). So, in hardship case should we consider “the impediment” 

to cover hardship or is there a gap in the CISG?  

 

Admitting the gap would seem to open the door to variety of national rules, which 

would be on the contrary of the purpose of the CISG, therefore it would be pref-

erably to find the solution within the general principles underlying the CISG. Thus, 

according to the CISG-AC Opinion No.7 it may be accepted that the impediment 

may entail a situation of economic hardship and that the appropriate remedy for 

hardship can be found to exist within the remedial guidelines of the CISG. It could 

be argued that the principle of good faith in the art.7(1) requires parties to rene-

gotiate to restore the balance of the contract, and the art. 79(5) allows for the 

court to determine what is owed to each party thus effectively adapting the terms 

of the contract to the changed circumstances. (CISG-AC Opinion No.7. 2007) By 

the time of the CISG-AC opinion No.7 in 2007, no court had granted relief due to 

the economic hardship and to the date the situation has changed little, only due 

to the Scafom case, which is the only case where it has been granted. However, 

even this case has been criticised for granting relief too easily (CISG-AC Opinion 

No.20. 2020).  

 

The CISG-AC Opinion No.20 adopted in February 2020 supports the earlier opin-

ion that the hardship is covered by the CISG and that there is no gap. It states 

that assessing hardship, should be considered (CISG-AC Opinion No.20. 2020):  

a) whether the risk of changed of circumstances was assumed by either party 

b) whether the contract is of a speculative nature 
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c) whether and to what extent there have been previous market fluctuations 

d) what is the duration of the contract 

e) whether the seller has obtained the goods from its own supplier 

f) whether either party has hedged against market changes 

 

These consideration would seem to be based at least partially to previous cases 

where the relief was denied by the CISG and it obviously cannot argue against 

precedents, so it would seem that even though it has been accepted that the 

CISG covers also the cases of hardship, finding relief under it may prove difficult. 

What effect CISG-AC Opinion No.20 shall have in practice remains to be seen 

for the coming years. So, despite the progress towards accepting hardship, in 

practice based on the precedents, the CISG seems unlikely to grant relief except 

in cases of impossibility if not by utilising the UPICC to fill the gap in the CISG as 

was done in the Scafom case as we shall see in the following chapter. 

 

 

4.4 UNIDROIT Principles 2016 

 

The UNIDROIT Principles were published 1994 in an effort to harmonize interna-

tional contract law. They were drafted by individuals acting in their own capacity 

as opposed to governmental representatives and thus seeks to address unfore-

seen contingencies without showing deference for any national law to best pro-

vide well-reasoned principles of international law to govern contracts that due to 

their international nature are often of longer duration and of greater complexity 

than domestic ones. They are intended for contracts of both goods and non-

goods. (Jenkins 2001) However, because they are not in the form of a treaty nor 

a model law, they do not have a binding effect. They will be applied in practice, 

only because of their persuasive character. (Rimke, J. 1999-2000) 

 

The UPICC are applicable if parties have agreed their contract to be governed by 

them, yet they shall be binding only to the extent that they do not contradict man-

datory rules of applicable law. They may also be applied if parties have agreed 

their contract to be governed by “general principles of law” or the lex mercatoria 

and they may be of relevance even if the contract is governed by national law, if 
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a specific issue results impossible to be established by national law and the so-

lution can be found in the UPICC, yet recourse as a substitute for otherwise ap-

plicable national law should be a last resort. (Chengwei, L. 2003) The Preamble 

states that the principles may be used to interpret or supplement international 

uniform law instruments. So, can they be used to supplement the CISG? 

 

The answers are contradictory. Some argue that they cannot be because the 

UPICC were adopted after the CISG and others argue they can because they are 

“general principles of international contracts”. In general, they can be used to 

interpret pre-existing international instrument but only if the individual provisions 

used to fill the gaps in the CISG, are the expression of general principles under-

lying the CISG in accordance of art.7(2) CISG. As pointed out by Bonell: there is 

a need to show that the relevant provisions of the UPICC are the expression of a 

general principle underlying the CISG. (Chengwei, L. 2003) Yet, if the solution 

adopted by the UPICC differs from that adopted by the CISG, the underlying prin-

ciples obviously differ as well, and consequently cannot be used in interpretation. 

 

Some argue that since the CISG is silent on hardship, the principles can be used 

to supplement a gap (Perillo, J.M. 1998). In the Scafom case court argued that to 

fill the gap in a uniform manner in respect of the article 7(2) CISG, the solution 

should be sought with the general principles of law which govern the law of 

international trade as incorporated inter alia in the UPICC (C.07.0289.N Belgium 

2009). At least Austrian Arbitral Proceeding SCH-4318 and Arbitral Proceeding 

SCH-4366 (both dated 15 June 1994); ICC Arbitral Award No. 8128 of 1995 and 

the ruling of the French Court of Appeal of Grenoble 23 October 1996 are cases 

in which tribunals have referred to the UPICC as it helped them reason through 

the CISG (Chengwei, L. 2003), which suggest the UPICC have been well-re-

ceived and have already soon after their publication been referred to as repre-

sentatives of general principles and established trade practice on which interna-

tional trade is based. 

 

In the article 7.1.1. non-performance is defined as “failure by a party to perform 

any of its obligations under the contract, including defective performance or late 

performance. So, non-performance is defined as to include all forms of defective 
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performance as well as complete failure to perform and includes both non-ex-

cused and excused non-performance. Like the CISG, also the UPICC favours the 

preservation of the contract and seeks to minimize the instances where the con-

tract is terminated before performance is completed with concepts such as Cure 

by Non-performing Party (ART.7.1.4.) and Additional Period for Performance 

(ART.7.1.5) which are designed to bring about the performance even if parties 

were to encounter difficulties during the performance. If the non-performance is 

excused the aggrieved party is not entitled to claim damages nor specific perfor-

mance as opposed to the CISG where article 79 does not at least textually ex-

clude the right to claim specific performance. (Chengwei, L. 2003) 

 

The UPICC recognises two contexts in which non-performance may be excused: 

hardship and force majeure. So, its concept of exemption is broader than that of 

the CISG. Hardship requires a change in circumstances so severe and funda-

mental that the promisor cannot be held to his promise despite the possibility of 

performance, whereas force majeure refers the case where performance be-

comes impossible. (Jenkins 2001) The commentary on the article 6.2.2 in the 

1994 version states that if the performances can be measured in monetary terms, 

an alteration amounting to fifty percent (50%) or more of the cost, or the value of 

the performance, is likely to amount to a "fundamental" alteration. This alteration 

in value may present itself either as an increase in the costs of the performance 

or as a decrease in the value of the performance. (Comment 2 on art.6.2.2.) This 

seems relatively lenient approach in comparison to reliefs granted by the courts 

under other instruments, e.g. in comparison impracticability standard of UCC, 

which may be the reason successive versions of the UPICC, refrain from giving 

any exact figures (CISG-AC Opinion No.20. 2020). 

 

The force majeure is defined in the article 7.1.6. of the UPICC and is similar to 

that of the CISG, as for the hardship the article 6.2.2. provides (see figure 3): 

“There is hardship where the occurrence of events fundamentally alters the equi-

librium of the contract either because the cost of a party’s performance has in-

creased or because the value of the performance a party receives is diminished 

and the events occur or become known to the disadvantaged party after the 

conclusion of the contract; the events could not reasonably have been taken into 
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account by the disadvantaged party at the time of the conclusion of the contract; 

the events are beyond the control of the disadvantaged party; and the risk of the 

events was not assumed by the disadvantaged party.”  

 

As a consequence of hardship, the UPICC requires parties to renegotiate 

constructively in good faith to adapt the contract to changed circumstances. It 

does not allow parties to terminate the contract. So, the parties are given the 

chance to resolve disequilibrium and fill in the gap in their agreement, and only if 

they fail to achieve an agreement in a reasonable time, are they entitled to 

request the intervention of a judge/arbitrator. Once the court has recognised 

hardship, it has three alternative options to grant relief (Jenkins 2001): 

1. Contract termination with fixed terms and a specified date 

2. Adaption of the contract with the aim to restore its equilibrium  

3. Ask parties to resume negotiations to reach adaption of the contract 

4. Confirm the terms of the contract as agreed in the original contract 

 

 

 

FIGURE 3. Elements of hardship under the UPICC 

 

 

4.5 Conclusion on the differences of international instruments 

 

To conclude, despite the similarity of language and factors to be established, a 

party desiring to plan for exemption of non-performance encounters a continuum 

of exemptions rather than identical opportunities of relief both in international and 

national level, thus the knowledge of distinctions between these differing 

international and national rules is important. Comparing international instruments 
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the UPICC provides clearly for hardship and grants greater flexibility and remedial 

rights in the event of changed circumstances. Whereas, the invocation of art.79 

of the CISG has had historically limited success in the courts and its interpretation 

seem to divide opinions, though the view that it covers also hardship seems to be 

gaining ground, although in caselaw there seem to be yet little evidence, only the 

Scafom case, to support that view. It does not provide expressly for hardship, and 

the exemption would seem to be limited close to objective impossibility of 

performance.  

 

The UPICC has been applied to fill this hardship gap in the CISG, yet the CISG-

AC Opinion argues that there is no gap with the aim to exclude any interference 

of national laws with the CISG. In practice, this seems to lead to accepted practice 

of supplementing the CISG with the UPICC, in part to avoid the entrance of 

national laws and as a means to clarify the underlying principles of the CISG and 

international trade practice. In the long run, especially if the UPICC continues to 

be frequently applied, this practice will likely lead towards the harmonisation of 

the international trade law. This progress of harmonisation, though extremely 

slow, is prompted by the global economy and its signs can be seen even in the 

national level in a trend towards recognising similar concept of hardship. 
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5 PRACTICAL GUIDELINES 

 

What to do in practice to reduce legal risks when we find us under changed cir-

cumstances such as those caused by the covid-19 crisis and how to be better 

prepared for similar circumstances in the future? Please remember the following 

sets of guidelines do not constitute legal advice but reflect only an opinion of the 

writer in general, for detailed information please contact authorised lawyer. 

 

 

5.1 What to do to reduce legal risks under changed circumstances? 

 

1.Review contracts for provisions of force majeure/hardship/renegotiation/MAC 

(material adverse change) in relation to any potential issues, changed circum-

stances that have arisen may bring. If the contract contains a clause, evaluate 

whether the potential impediments to the performance such as the covid-19 pan-

demic or the government measures are covered by the clause. Consider carefully 

all the potential issues at the horizon even before any actual issues of contractual 

performance do arise. This will help to ensure that you have fulfilled your due 

diligence to take reasonable precautions and you will be more prepared to look 

up for substitute performance if you are eventually faced with performance issues 

and thus can more easily prove there was none reasonable available. Remember 

that you have a duty to prove that you could not reasonably overcome the issue. 

 

2.Determine the law governing the contract since this will evidently have effect 

on legal remedies available. Remember that in common law without express con-

tract provisions your starting point is clearly weaker than in civil law, especially in 

UK since it is not even part of the CISG. In the absence of a contractual clause 

or appropriate national instruments, as a last resort you can try to rely on the 

principle of good faith recognised everywhere, yet how far this principle will 

stretch depends much on the court and the individual circumstances of the case, 

especially in common law it is unlikely to help. Whereas if the contract is governed 

by the general principles of law, instead of national laws, the UPICC will find ap-

plication. They may also be applied to supplement a gap in the CISG.   
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3.Notify the contract party immediately and mitigate the losses when faced 

with issues or delays in performance, sometimes a timeframe for notification 

e.g.15 days may be provided. Adequate and timely communication is essential 

so that the other party may suspend his performance and damages may be lim-

ited. The lack of notice of the failure or delay in performance can be interpreted 

as a breach of duty of good faith which may lead to deprivation of right to invoke 

an exemption. Until the party has communicated the non-performance, he is usu-

ally held responsible for the damages. Non-performing party is generally ex-

pected to provide timely and sufficient proof for an exemption e.g. in form of offi-

cial certificates when communicating delays or non-performance. In the Appendix 

C we see an example of such a certificate issued by an Italian Chamber of Com-

merce’s’ in relation to covid-19 sanitary emergency.  

 

4.Analyse the situation.  

- Is it objective and absolute impossibility or merely hardship? 

- What is causing it (epidemic, orders of authorities etc) and is there any way you 

could have avoided it (so it is beyond your control)? 

- How difficult it is to get substitute performance or overcome the impediment? 

- Was it impossible to foresee it at the time of the conclusion of the contract? 

- How long the impediment is likely to last? 

- How the situation could be best resolved maintaining the commercial interests 

of both parties as well as possible and to encourage further trade? 

 

In the end of this chapter, there is a flow chart with questions created by the 

author to help companies analyse their situation (See Figure 4 page 95). In situ-

ation of uncertainty on the duration and the impact of the impediment on the per-

formance, amicable renegotiation with the contract party is often the most prefer-

able option and legally less risky than termination, which often requires objective 

impossibility, whereas the party refusing to renegotiate may end up finding him-

self in breach of duty of good faith. So, try to renegotiate and find an amicable 

solution with your contract party. Renegotiation could constitute e.g. a written ac-

cord of the terms of suspension of performance or rescheduling of the date of 

delivery or extension of the contract over the period of suspension or in more 

complex cases rebalancing of the interests to the changed circumstances.   
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5.Keep record of all potentially relevant details and correspondence with con-

tract party as proof. Remember the non-performing party has the burden of proof. 

So, keep track of regional and national policies and regulations in force directed 

to the companies, especially of your industry and geographical area, concerning 

health and safety and pay particular attention to whether these measures are 

recommendations or orders of compulsory nature. Document in real time all that 

may have any effect on your company and remember to keep internal policies of 

your company up to date. Keep track of the losses that can be contributed to the 

epidemic and if the losses to your contract party can be reduced or avoided in 

any way, it is extremely important to operate in such a way to as to achieve this.  

 

 

5.2 How to reduce legal risks to be better prepared for the situation of 

changed circumstances in the future? 

 

1.Provide for risk allocation expressly including clauses of force majeure/hard-

ship/renegotiation/MAC or choose to exclude them, thus the risk allocation is 

clearer for both parties already at the time of the conclusion of the contract. Make 

sure that you understand clearly how the risk is allocated before you sign the 

contract. Remember the presumption of competence, you may not claim an ex-

cuse for not knowing the meaning of the provision in common trade usage in your 

industry even if you did not know it, or for not having foreseen the possibility of 

the covid-19 landing in your country after it had been declared a pandemic 11th 

of March even if it had not yet arrived to your country since presumed competent 

you should have known. Presumption of competence is based on objective con-

siderations of what a reasonable competent person could have known/foreseen. 

If nature of the contract (e.g. long term) or its circumstances (e.g. volatile market) 

give reason to presume risks involved, parties as presumed competent are ex-

pected to be prepared by providing for risk allocation themselves and in the ab-

sence of the provisions, are deemed to have assumed these risks evident to bear. 

 

2.Avoid using vague or standardised clauses created for another contract of 

another circumstances. They may do more harm than good e.g. issues of validity 



58 

 

 

or in common law lacking epidemics on the list of events in the clause may lead 

to excluding the epidemics if the clause is formulated in such a way. So, use 

instead tailored clauses for specific circumstances of each contract and ask legal 

aid if needed. Recently updated ICC clauses are easy to understand, drafted by 

legal experts to reduce legal risks of unclarity and can be tailored specifically to 

the needs of the parties. I recommend utilising them (Appendix A, B). Remember 

also that once the covid-19 has erupted most impediments caused by it cannot 

be considered unforeseeable any longer and parties should be prepared for them 

when signing the contract after the outbreak even if parties evidently cannot know 

the exact consequences. So, better to be prepared for all potential issues and 

ask for longer delivery times, reserve the right for renegotiation etc. 

 

3.Write contracts on standard language instead of private language ensuring 

that the parties’ intent is as clear as possible. Carefully drafted contract can save 

plenty of time, money and effort later. There is a case example of a will written in 

private language where everything was left to “my wife” and to all people known 

to the deceased this was a reference to his living companion of decades, referred 

to as wife, though they never married, and he had never divorced from his legally 

recognised wife (Schwartz A. & Scott R.E. 2003). It took a great deal of effort to 

establish his true intent. 

 

4.Have procedures that ensure the terms of the contract are unquestionably 

agreed to. In the Scafom case, the buyer sent a purchase order which was re-

turned by the seller signed and stamped, which was deemed to conclude the 

contract and constitute an offer and acceptance. However, the seller had his price 

adjustment clause attached in the confirmation order with the rest of his general 

conditions and since silence cannot be seen as an acceptance of the conditions, 

the buyer was deemed not to have agreed to the seller’s general conditions. 

Thus, the contract was deemed to have been concluded according to the condi-

tions provided in the purchase order and the price adjustment clause could not 

apply. (A.R.A/04/01960 Belgium 2005) To avoid this the seller would have had to 

make his acceptance depended upon the acceptance by the buyer of his general 

conditions.   
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5.Consider the law governing the contract and provide the choice of law 

clause if opportune. The generalising figure 5 in the conclusive chapter 6 (See 

page 60) will hopefully help companies better understand the scope of exemption 

available under different legal instruments. The sanctity of contract provisions is 

recognised by all jurisdiction so any express contract provisions will override the 

non-mandatory legal provisions. Exemptions of non-performance are generally 

non-mandatory so parties can choose to define them between themselves or ex-

clude them completely, whereas general principles of law such as good faith can-

not be excluded and consequently will limit the party autonomy.  

 

The CISG applies in contracts between two signatory states and if the rules of 

private international law lead to a signatory state unless it is specifically excluded. 

Remember that the CISG does not provide expressly for hardship. To improve 

legal certainty in such a situation, it may be opportune to have hardship clause 

or to provide whether the UNIDROIT Principles/national laws may/may not be 

applied to fill the gap. Remember that national laws vary greatly in their approach 

and interpretative principles of the CISG discourage any recourse to national laws 

unless as a last resort, whereas the Principles has a clear provision for hardship.  

 

If the law governing is the UK law, pay particular attention to the language and 

formulation of the contract clauses, since the law provides very limited exemp-

tions of non-performance and is particularly strict of the exact wording of the con-

tract. To avoid the jungle of national laws, parties may opt to exclude all national 

laws and choose their contract to be governed by the UNIDROIT Principles.  

 

The flow chart on the following page was created by the author to help companies 

understand better these recommendations and to analyse the situation. It will also 

help to determine the law governing the contract. Utilising the flow chart together 

with the figure 5 (page 60) which provides comparative assessment on the scope 

of exemption available under different instrument studied, will hopefully help com-

panies to understand better the differences of instrument to their benefit when 

preparing future contracts. Please remember that all the figures provided through 

out the study generalise theory and in practice individual circumstances will com-

plicate the matters from generalised theory presented here.   



60 

 

 

 

 

 

FIGURE 4. Flow chart to help companies to analyse their situation 
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6 CONCLUSION 

 

 

6.1 Findings of the study 

 

The study found that despite the similarity of language and factors to be 

established, a party planning for exemption of non-performance encounters a 

continuum of exemptions rather than identical opportunities of relief both in 

international and national level, thus the knowledge of distinctions between these 

differing international and national rules is important. There are significant 

differences in civil and common law approaches and the outcome of the case can 

vary depending on the law applied especially in the absence of precise 

contractual provision allocating the risk under changed circumstances. The figure 

5 generalises the scope of the exemption available under different legal instru-

ments studied.    

 

 

 

FIGURE 5. Comparative assessment of the scope of exemption available under 

different instruments studied 
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The study also discovered issues of clarity with the provisions of the CISG in 

relation to excused non-performance. It seems to have had limited success in the 

courts and its interpretation divides opinions, which evidently increases legal 

uncertainty for those relying on these provisions. On the other hand the UPICC 

seems well-received by the courts and international community, which leads to 

believe it has managed to attain its goal to address the needs of business life and 

seems to provide much needed clarity especially when utilised to supplement the 

CISG in relation to its issues. In fact, the Commission of European Contract Law 

has formulated a hardship rule to the same effect as the UPICC, which further 

exemplifies its success and is indicative of the existence of a trend towards the 

recognition of hardship.  

 

The discovery of the trend towards a similar recognition of hardship is further 

supported in the study by the recent law reform in France and a pending reform 

in Belgian which both introduce the concept of hardship and by the founding that 

even the courts of some civil law countries who have not codified the concept, 

have found doctrines to allow the recognition of hardship when needed. Also, the 

Principles of Latin American Contract Law (PLACL) recognises the exemption 

under substantial change of circumstances. Yet, establishing whether the 

changes in Europe were prompted by the rule formulated by the Commission of 

the European Contract Law remains beyond the scope of this study. At any rate 

the recognition of hardship would seem to indicate a shift from the purely objec-

tive and absolute notion of impossibility towards more subjective and relative ap-

proach. 

 

In the long run especially if the UPICC continues to be frequently applied, these 

developments would seem indicative of a progress towards a  uniform recognition 

of hardship and consequently of the progress of harmonisation of trade law both 

in international and national level subject to exception of common law which due 

to its nature seems rather resistant towards foreign influences. The progress of 

harmonisation driven by the global economy is, however, extremely slow and in 

the meantime existing differences should be carefully considered to reduce legal 

risks in business. Research question 2 and 3 were answered in the chapter 5 by 

providing two sets of practical guidelines, which are based on the information 
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presented in the previous chapters. These guidelines are not covid-19 specific 

but can be well applied to any unforeseen circumstances. 

 

  

6.2 Limitations of the study 

 

At the time of this study, not yet much covid-19 specific case law existed so it is 

not known what approach courts will take, thus how the covid-19 cases will even-

tually be resolved in practice remains to be seen. This may be worth looking into 

once there has been more cases, since it may reveal new issues not foreseen or 

show how the issues highlighted here were overcome. This topic could also be 

studied much more deeply and comparing more countries both amongst western 

countries who have fairly similar legal tradition due to the same roots but espe-

cially amongst those countries left completely outside of this study who are com-

pletely different such as Chinese and Islamic law since understanding legal tra-

ditions of every country is increasingly important in the global economy. 

 

This study has also intentionally left out the consideration of the doctrine of antic-

ipatory repudiation though it would have been closely related to the topic of the 

study, since due to the limited resources of time and space, something had to be 

ruled out to avoid the study expanding too much. Furthermore, despite the exten-

sive amount of legal commentary on the article 79 of the CISG, the limited amount 

of recent cases related to its application limited significantly the author’s ability to 

make any conclusive remarks or predict how it will be applied in the light of recent 

events and emerging legal trends. Any developments on this area of law would 

be a worthy topic of research despite extensive amount of existing information, 

since the studies though extensive remain as of yet somewhat inconclusive. 
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