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Abstract

Internet piracy became a very prominent issue in the Recording Industry after MP3 technology was
introduced. Nowadays more and more Internet users in the Russian Federation download pirated materials,
and so the rights holders have sounded the alarm about the subsequent financial losses the music industry
must bear. The opponents of file sharing maintain that indiscriminate Internet copying significantly
reduces music sales revenues, while the supporters of piracy argue that the practice is harmless, and may
even increase music sales. The problem is that most Russians do not consider file-sharing (even if they are
sharing products that are clearly protected by copyrights) illegal and are willing to battle in legal forums to
protect their interests.

The main goal of this study was to provide an overview of the different positions and different attitudes in
the Russian Federation to online piracy and to develop and propose solutions that would satisfy all of the
stakeholders in the conflict: consumers, rights holders and the lawmakers as representatives of society. In
order develop new ideas and solutions, the existing anti-piracy laws and regulations worldwide were
analyzed as well as non-legal methods of fighting online piracy and illegal file-sharing. Specific attention
was focused on these same aspects in Russian contexts.

This study focused first on an in-depth and extensive review of the existing studies, industry reports, and
governmental reports that were then compared and contrasted with the perspectives provided by
interviews with the key representatives from the music industry and lawyers (who were) directly engaged
with anti-piracy programs in the Russian Federation. According to the results, modern anti-piracy policy in
Russia is incoherent and lacks a holistic approach, and only a combination of legislative and non-
legislative measures may cause considerable change and reduce the effects of piracy.
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1 INTRODUCTION

This research project focused on the global, industry-wide problem of piracy in the
music business, and on the situation pertaining to Internet music piracy and file-
sharing in Russia. This country has been an object of critics in the field of Internet
piracy for the last few years but no exhaustive research has yet been undertaken to
study this problem. Indeed, the piracy issue is fully covered in the media and attracts
the attention of the authorities but the number of copyright infringements in Russia is
still extremely high. Nevertheless, the lawmakers and rights holders are trying to
improve the situation. One of the essential conditions of finding the remedy that
would help to decrease the level of piracy and, in the long run, to eliminate it is to
define the reasons for the widely spread of piracy amongst the Internet users and the
factors that allow its existence and even growth. In order to fulfill this condition, the
study examined primary and secondary data coming from all the sides of the conflict —
the consumers, rights holders and lawmakers as well as pirates. Research has shown
that the piracy issue is really controversial, and yet no common opinion about the
lawfulness of copying and sharing copyrighted materials has been found. File-sharing
and its relation to piracy has also been a topic for discussion among the rights holders
and lawmakers. Their opponents — consumers and pirates, on the other hand, have
been raising their voices to protest the lawmakers’ statements and initiatives. Pirates’
parties have been created to defend and advocate the interests of those who, as they
think, do not infringe any right and just exercise their lawful right to access, use and
share the information which has free access. The contradiction of these two sides was
in the focus of this study. It aimed to find the arguments for both theories and to create
a theory “in the middle” that would be appropriate for both sides and would satisfy the

opponents and supporters of file-sharing.

The study broadly examines the literature on piracy as well as experts’ opinions given
in interviews; it explains the terminology and the main issues that prominently feature
in the field; and makes recommendations about novel new approaches that may be
developed by various stakeholders in order to help the industry prevent financial

losses related to piracy.



The main goal of this research project was to provide an overview of different
positions and different attitudes to online piracy and to find solutions that would help
the sides of the conflict to find a common ground and start a constructive dialogue. In
addition, in order to find such solutions the study analyzed the existing anti-piracy
laws and regulations worldwide as well as non-legal methods of fighting online piracy

and illegal file-sharing.

2 LITERATURE REVIEW

2.1 Piracy

According to the International Federation of the Phonographic Industry (IFPI), the
term piracy is generally used to describe the deliberate infringement of a copyright
either by an individual and for an individual’s benefit or for profit on a large scale
(IFPI, 2010a). Compact disc piracy became a global problem in the 1990s because the
technology used to duplicate vast numbers of CDs had created a quicker, easier, and
cheaper product to duplicate than all the previous forms of sound recording. When
counterfeited, these products are shipped around the world through complicated and
often invisible distribution and sales channels, making the place of origin difficult to
determine. The sales of these pirated copies not only infringe upon the rights of the
artists involved, but also create unfair competition at every level of the industry supply
chain. As of 1998, counterfeit sales have comprised 33% of the global music sales.
According to statistic presented by the Copyright Computer DJ Summit, nowadays it
is a worldwide problem worth U.S. $4.3 billion (2007).

In its 2006 report, the International Federation of the Phonographic Industry, IFPI,
states that piracy is sometimes referred to as a "victimless crime". This is clearly
wrong. The economic losses due to piracy are enormous and are felt throughout the
music value chain. The victims include the artists whose creativity may not be fairly
rewarded; governments who may be deprived of significant tax revenues; economies
that are deprived of new investment; consumers who suffer from less diversity and

choice in music; and record producers who are forced to reduce their artist rosters



because it is impossible to compete against theft. Governments and public authorities
such as the police, customs, prosecutors and the judiciary are the primary policy
makers and enforcers of laws designed to protect all those who are involved in the

music cycle of creation, production, distribution and sales.
There are three types of physical piracy:

- Simple piracy - the packaging of a pirate copy is typically different
from the original. These products often appear in the form of compilations,
such as the "greatest hits" of a specific artist, or a collection of a specific genre,

such as dance tracks.

- Counterfeits - the packaging of the pirate copy resembles the original
more closely. The record companies' trademarks are reproduced in order to

mislead the consumer into believing that they are buying an original product.

- Bootlegs - comprise the unauthorized recordings of live or broadcast

performances (MIPI, 2010).

2.2 Internet piracy

Presently, one of the prominent types of piracy is Internet music piracy (music being
compressed, posted and transmitted globally across the Internet through peer-to-peer
networks without payment to those who invested in the creation). Internet piracy
became a more prominent issue after MP3 technology was introduced, and has
become a major business problem for corporate music entities that must somehow
deal with “pirated” songs on the Internet. “MP3” has replaced "sex" as the most
searched-for word on the Internet (Copyright Computer DJ Summit, 2007). According
to Angsuman Chakraborty (2007), online piracy is assuming alarming proportions and
will continue to do so with the popularization of the Internet and better bandwidth

availability to customers.

Online music piracy has had serious effects on the music industry. IFPI estimates that
almost 20 billion songs were illegally downloaded in 2005. This is based on consumer
research in 10 music markets (including the United States, Germany, the United

Kingdom and Brazil) and third party surveys (IFPI, 2006). The growth of illegal file-

sharing has been a major factor in the decline in legitimate music sales over the last



decade, with global industry revenues down around 30 per cent from 2004 to 2009
(IFPI, 2010b). In virtually every country of the world, spending on recorded music has
continued to fall ever since illegal file-sharing became widespread. While this shows
an extremely high piracy rate for online music, it also illustrates the vast potential for
legal digital music. Record company revenues from digital music tripled in 2005 to
US$1.1 billion and continued to grow strongly in 2006 (IFPI, 2006). Music companies
and legitimate music services are trying to build their online business in a market

deluged by unauthorized free content (IFPI, 2010b).

2.3 Conflicting claims and the impact of piracy on sales

Undoubtedly, the Russian authorities have taken measures designed to control the
situation. In February 2010 the major Russian Internet domain provider RU-

Center froze the domain of the biggest Russian torrent tracker service Torrents.ru.
The investigation committee explained that it was done due to the site's violation of
copyright law and illegal distribution of software that was developed by “1C” and
Autodesk firms. However, soon afterwards the Web site was moved to a new location

in the .org domain zone and now all the files are available at rutracker.org.

The problem is that most Russians do not consider file-sharing (even if they are
sharing the information protected by copyrights) illegal and are willing to battle for
their interests even on a legal level. In April 2010 the All-Russian Pirate Party took
part in an international meeting in Brussels where the delegates from 22 countries
created the Pirate Parties International organization (PPI, 2010).According to the All-
Russian Pirate Party, the law needs to change to match the realities of life in the 21st
century: non-commercial file sharing should be legalized and the excessive length of

copyright protection should be reduced (RPP, 2010).

The impact of digital file sharing on the music industry is passionately debated.
According to Norbert J. Michel’s (2006) research, the relationship between computer
ownership and music purchases (in the CEX) weakened after Internet file sharing
became a viable option for music purchasers. He declares that no similar negative
change exists in the data prior to the initiation of the first file-sharing service.

Furthermore, Michel presents evidence that this weakened relationship is concentrated



among the heaviest music purchasers, and finds no evidence that file sharing has led

to a widespread increase in music purchases.

On the other hand, the right holders sound the alarm about the losses the music
industry bears. The opponents of file sharing maintain that indiscriminate Internet
copying decreases music sales, while the supporters of free file sharing argue that the
practice is harmless at its worst, and may even increase music sales. Numerous
research studies have shown that Internet piracy has had a negative impact on music
sales. Zentner (2005) finds that cross-country aggregate data supports a 14 to 23
percent reduction in CD sales (in the U.S.) from file sharing. An NPD study in the US
among internet users aged 13+ suggests that a quarter (26%) of the decline in CD
units in 2005 was replaced by music consumption via illegal file-sharing. The NPD
estimates that one million consumers dropped out of the CD purchasing market in
2007, a flight led by younger consumers. In fact, 48 percent of U.S. teens did not
purchase a single CD in 2007, compared to 38 percent in 2006 (NPD, 2007).

A study by IFPI/Jupiter conducted among European Internet users in November 2005
found that more than one third (35%) of illegal file sharers were buying fewer CDs as
a result of their downloading (IFPI, 2006). A 2009 Jupiter study conducted in five
European countries among 5,000 Internet users aged 15 and over found that most
illegal file sharers “do not buy music and are nearly half as likely as music buyers to
buy CDs in a physical store or from an online store.” The study also found that the net
effect of illegal file-sharing was negative. “Although it is possible that file-sharing
functions as some sort of discovery tool for those digital music buyers that also
file-share, it is reasonable to assume that their expenditure would be higher if they
were not file-sharing. The overall impact of file-sharing on music spending is

negative” (IFPI, 2010b).

There are two distinct sides to the MP3 issue: Firstly, the conflict that exists between
the rights of illegal file-users and sharers and the companies or individuals that
support them. The question is if these people actually have the “rights” to acquire
these products illegally. Secondly, we must consider the interests and concerns of
those musicians and record companies that desire to control and regulate the profits of
their music. While new technologies advance, the musicians and the record companies
face new challenges for protecting the copyright of their music, since file sharing
“pirates” continue to find new ways to steal music from them. Ever more advanced

data compression techniques (MP3 format) have been freely distributed across the
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Internet so that high quality music can continue to be easily available to anyone on the

Internet.

The IFPI’s 2004 report on piracy states that Russia is one of the major sources of
pirated discs found across Europe, and has a lamentable record of prosecuting the
criminals behind this trade in only one in four cases. At the same time, the country is
host to a large number of copyright-infringing websites, such as allofmp3.com, that
sell music around the world without the permission of, or payment to, the appropriate

rights holders.

2.4 Anti-piracy battle

Today the predominant method of stopping online piracy is through legal means.

Litigation has produced some success as exampled by the high profile case of Napster,
but has also gained considerable infamy in some cases when “ordinary” consumers
found themselves in court. There are numerous problems with the legal approach.
Pursuing legal methods requires significant resources on an ongoing basis. While
bigger sites can be easily tracked and sued cost-effectively, the same cannot be said of
teenagers downloading illegally on their computers at home. Furthermore, pursuing
common people in court often results in bad publicity for the stakeholders and
authorities involved. In addition, it can be hard, if not impossible, for U.S. or
European companies to sue sites across national borders, as in the case of Russia.
Thus, the reality is that legal means alone cannot serve as an effective deterrent,
because their overall impact on piracy is limited at best. Moreover, legal methods
should be grounded on technological realities for them to be effective (Angsuman

Chakraborty, 2007).

On the other hand, it is impossible to employ technological methods without a strong
legal base. Nowadays online piracy and illegal file-sharing is not directly regulated by
any specific law in Russia and courts have to base their decisions on legislations
which are not originally intended for these purposes. It goes without saying that the
law should be updated to reflect the present-day reality. Most European countries have
already recognized the importance of anti-piracy regulation on a legal level and
introduced new laws and amendments to the existing acts. The Russian Federation is

only now taking its first steps in this direction and has to draw on the experiences of



other countries, including the European Union members in order to make use of

successful novel approaches.

The responsibility for finding effective ways of fighting piracy is laid on the lawmaker
and the authorities. However, they cannot achieve significant results in the fight
against counterfeiting and piracy without the help of the right holders themselves.

This co-operation is the most effective weapon and as such must be strengthened.

3. RESEARCH IMPLEMENTATION

3.1 Research problem

During the last few years Russia has continually appeared in IFPI reports and
International Piracy watch lists. Piracy has a devastating impact on investment in the
local industry and on local artists as well as foreign investment. Legal measures, the
new restrictions that the entertainment industry has implemented, have essentially

failed under the rough reality of corruption and illegal plants existing in Russia today.

3.2 Research questions

The current research seeks to answer the following questions:

- What are the reasons behind the existing high level of music piracy

in Russia?

- What legal means and approaches have been taken by the Russian
government to stop or reduce piracy and what new ways of solving the piracy

problem in Russia can be developed, promoted and activated?

In order to answer these questions the study also provides an overview and
comparison of new European trends in the field of anti-piracy activities in different

countries, the new concepts are then analyzed on their applicability in Russia.



3.3 Research objectives

The objective of the proposed research is to identify the factors affecting piracy in
Russia, to probe for regularities in those, and to conceptualize recommendations of

methods and measures to reduce the effects of or even eliminate the problem.

3.4 Method

A qualitative method, based on “distinct methodological traditions of inquiry”
(Creswell, 1998) that explore a social or human problem, was used to achieve the
research objectives. The main goal was to build a complex, holistic picture, to analyze
words, to report the detailed views of the informants and to conduct the study in a
natural setting. This suited best to the main research objective — to identify the causes
and consequences related to the phenomenon of music piracy — due to the nature of
the research questions and research topic, and because of the fact that the patterns
cannot be easily identified and none of the existing theories can explain the behavior
of the targeted participants or their populations (Cresswell,1998). The qualitative
method approach helped to identify deeply the underlying causes of the existing
problem and to create and develop potential strategies for decreasing the levels of

piracy.

3.5 Methodology

First, a substantial expansion of the literature review was needed in order to develop a
broader and deeper understanding of the phenomenon. This study provides an in-depth
and extensive review of the existing studies, industry reports, and governmental
reports. A historical approach was used to describe the development of music piracy
in a global context and particularly in the Russian contexts. Primary and secondary
data were utilized in the research process. The secondary data came from Internet
sites, books, journals and other publications. The literature review introduces the
subject and shows the importance and necessity of the study. The literature analysis,

which was incorporated in the body of the study, was used to reveal diverse theories
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and approaches and the strengths and weaknesses they had when put into the Russian
reality in order to form a proposition that would be more applicable in this country.
The results of the literature exploration were then compared with those of the primary
data analysis in order to find out the difficulties and obstacles of applying the theory
into practice. The primary data was collected through in-depth interviews with the key
people directly engaged with anti-piracy programs, and with representatives of the
music industry and lawyers. Interviews were conducted with the following

individuals:

1. Sergey Zamyatin. Representative of a Russian Anti-piracy organization

in the Northwestern Federal District

2. Vladimir Kravchenko, A&R and PR manager, KAPKAN company —

record label and concert agency, member of a band called Millions of Years
3. Anna Sharafeeva, Lawyer, “Uskov and Partners” company

4. Victor Maluykov, The head of the legal department, “Klimov” public

corporation

Subsequently the entire corpus of data was synthesized and analyzed, so that theories
were generated about the underlying causes related to the development of piracy in
Russia. Finally, based on these theories, recommendations of measures and potential
solutions that may be employed to improve the situation of music piracy in Russia

were developed and presented.

4. CONSUMERS’ PERSPECTIVE

The copyright system works by providing privileges and thus benefits to publishers
and authors; but it does not do this for their sake. Rather, it does this to modify their
behavior: to provide an incentive for authors to write more and publish more.

In effect, the government spends the public's natural rights, on the public's behalf,
as part of a deal to bring the public more published works. Legal scholars call this
concept the “copyright bargain” (Stallman, 2010). However, the problem is that the
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bargain, as it exists, is considered unfair from the consumer’s point of view. The
initial cause of piracy in general and Internet piracy in particular cannot be found
without a proper analysis of consumers’ opinions and motives. Thus, a consumer-
oriented analysis is an essential and indispensible condition of finding appropriate

measures to decrease piracy.

One of the recent surveys carried out by the Russian sociologist Evgeniy Negrov has
revealed that the majority of respondents would rather download information illegally
than pay for the licensed materials (TV100, 2010). In Figure 1 we can see that 52 per

cent of the respondents. ..

B Download for free
B Buy legal product
It depends

M Hard to answer

Figure 1. Would respondents rather buy a legal product or download for free?

This result leads us to think of the reasons for such a wide popularity of file-sharing as

well as of the factors that make the consumers unwilling to pay to the rights holders.

4.1. The factors affecting consumer’s behavior

The factors affecting Internet piracy may be classified as psychological and material.
The rights holders and lawmakers, who advance arguments that piracy is stealing, fail
to take into consideration that judgments of this kind are rather relative and depend on
the world outlook and morals of each particular person. The laws also depend on the

country and the people’s attitude to them, and laws considered unjust are most likely
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not obeyed. On the other hand, the economic interests are to be taken into account as

well.

4.1.1. Psychological aspect

4.1.1.1. Historical background

From the rights holder’s perspective file-sharing is viewed as a loss of profit. The
attitude to this loss may vary depending on the country and its people. This difference
is constantly discussed in blogs, forums and social networks. Very often people
connect the current situation in the field of piracy in Russia with the Soviet Union
historical background and the values that were taught and promoted in that period.
Such a view can be found, for instance, on Habrahabr which is one of the most
popular collective blogs and social networks web-sites dedicated to Internet, economic
and business issues in Russia. Modern music, films and other products of industries
closely associated with intellectual property are for the most part created, formed and
directed by U.S. companies. The morals and views of the Americans are quite
different from those of the Russians. The American psychology is based on the
primacy of private interest and personal success that is mostly expressed in material
welfare. Actions depriving someone of the opportunity to gain from the use of their
assets are viewed as immoral and intolerable. These views are alien to the Russian
society and the majority of it does not share it. Stealing is perceived only in a material
sense as taking something tangible from someone, and copying, therefore, does not
fall within this definition. In the Soviet period the idea that “art is for people” was
propagated by the authorities and public organizations, thus it was naturally presumed
to be free, and people are still holding on to this opinion that separates piracy from

stealing and makes it rather acceptable. (Habrahabr, 2010).

Vladimir Prozorovskiy, head of the legal department in BMG Russia, also considers
Soviet background as one of the possible explanations to the high level of piracy in
Russia and explains that the problem was not only in the ideology or mentality and
morals, but also in the customs. Artists were viewed as ordinary Soviet workers
serving philharmonic societies, theatres, educational institutions etc. They were forced

to participate in labor unions where artists of genius were equalized in rights with
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museum keepers. The remuneration of labor for artists was analogous to the wage
rates distribution for workers: artists were divided in categories and paid accordingly —
without regard to popularity and record sales. This approach was considered to be fair
and democratic. A labor union of artists never existed in the Soviet Union and it was

yet another proof of the public monopoly of art.

The situation with the record industry was even more transparent. The public

company Melodia became a vertically integrated holding company including record
companies, publishing houses, warehouses and stores. The whole system operated
according to the plans approved by the government. Artists and their creations were
censored, and prohibited performers had to record their songs and albums illegally and
then the records were copied by the public: fans shared records and copied cassettes
with the aid of consumer recorders. Naturally, this way of duplication did not affect

the artists’ income in any way.

The situation changed only in the late 80s with the appearance of joint enterprises,
cooperatives and other forms of enterprise independent from the government. The first
private gramophone recording companies were only slightly concerned about the
official registration of their relations with the rights holders — artists and songwriters -
because, in fact, there was no legislative base for that. The first instance of copyright
protection in the Soviet Union legislations appeared only in 1991- a few provisions in
the Fundamentals of Civil Law that were only adumbrating the author’s right
protection regime (Fundamentals of Civil Legislation of the USSR and Union
Republics, 1991); and the first Law on Copyright and Neighboring Rights was
adopted two years later - only after the disintegration of the USSR (Law on Copyright
and Neighboring Rights, 1993). In this environment of unsettled legislations music
industry professionals were guided by more or less their common sense and
disembodied information on the Western experience in this area. Surprisingly, this
situation was quite satisfactory to all the sides of the process, especially for the artist
who finally obtained the opportunity to perform what they wanted and record as much
as they wanted. However, naturally, soon enough they became concerned about the
payment issue. On the other hand, record companies denied the fact that artists should
receive royalties from the record sales. In their consideration buying the master tape

included all the rights.
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4.1.1.2. Justification

Another factor affecting public conscience and morals is the failure to prove that
piracy causes losses to the rights holders. The famous figures used literally for
decades by rights holders and the government, say that 750,000 jobs and up to $250
billion a year could be lost in the US economy thanks to IP infringement. These
figures can be found cited by the U.S. Department of Commerce, Customs and Border
Patrol, and the U.S. Chamber of Commerce, among others. Quite the contrary, recent
research has shown that the most piracy estimates presented by the industry are
unfounded (FGI, 2010). For instance, in April 2010 the General Account Office
(GAO) issued the results of its year-long study. The researchers there found that many
of the claims copyright owners have made about piracy's effects on their businesses
were based on unreliable research. Loren Yager said in an interview with the CNET
that the GAO received a great deal of pressure from the Congress to conduct its own
study but the leaders concluded it was not feasible. They focused on mining the
available research for answers. According to Yager, the GAO was concerned that
many of the most widely used numbers about the size of piracy in the United States

were “wildly inaccurate.”

“I think you can do a pretty good job of measuring piracy on a product basis,” Yager
said. “But from there to go to an industry wide problem you have to make
assumptions. And from there to go to a national number...I think that may be

impossible.”

The GAO said: “the great minds in Europe have become concerned of the problem of
quantifying piracy over multiple industries across broad geographic boundaries as
well: the Paris-based Organization for Economic Cooperation and

Development attempted doing its own research and was thwarted. They've got a lot of

top economists and, frankly, they came up pretty empty”’(CNET, 2010).

The Russian Pirate Party advances the following arguments in support of piracy and

file-sharing:

- Rights holders say that users need their permission to share,
upload or download copyrighted materials but this statement
contradicts the information right declared in the Russian Constitution.

People have a right to receive and share information and do not have to
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ascertain whether the information they are sharing is copyrighted or not

(RPP, 2010).

- Lawyers claim that file-sharing of copyrighted materials is
illegal. But according to the principle “Law exists for the people”, the
legislations that declare file-sharing outside the law are antisocial
because the majority of people do not support them. It is necessary to
follow the law, but it is even more important to free the legislative

system from this kind of antisocial propositions of law.(RPP,2010).

- Rights holders say that if you download illegally you deprive
the artists of gain, and as a result artists’ creativity is not motivated.
Nowadays, the artist are focused on making profits and it affects the
quality and artistic value of their work, they simply create a product
that sells well (RPP,2010). On the other hand, the history shows that

free competition creates incentives for the producers.

These arguments are quite sufficient for salving the conscience of users involved in

file-sharing.

4.1.2. Material aspect

4.1.2.1. Financial factor

The above mentioned survey on the public opinion has also revealed that the reasons
why people are inclined to use pirated materials or P2P file-sharing instead of buying
copyrighted materials are mostly economical. 48% of the respondents said that they
simply could not afford to pay the price set up by the rights holders and 33% did not
like overpaying for the licensed product when they could obtain it for free (100TV,
2010).

The prices set up by the rights holders are usually considered by the consumer as

overestimated. If in the presence of such a difference between the price that the users
are willing to pay and the price charged by the rights holders, there is an opportunity
to satisfy a want for free, naturally enough, the consumers conceive a wish to do so.

Furthermore, the bigger the difference is (that is, the bigger the potential demand is)
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the more strangers want to supply the demand. The fact that it may be illegal does not

stop anyone. Illegality increases business risk but does not affect the economical

component.
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Figure 2. What are the reasons for the respondents to download for free instead of

buying?

The other argument in support of piracy is that there is a demand for products that are

not supplied by the rights holders at all. The products presented on the legal web-sites

go a-begging and the consumers’ needs are not satisfied.
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Figure 3. What kind of measures would be most effective to reduce piracy?

Generally speaking, piracy is an impartial economic process caused by the consumers’

wish to satisfy their needs and the unwillingness or inability of rights holders to do

that (Habrahabr, 2010). Negrov’s survey also reveals the possible solution for this

problem. 58% of the respondents say that they would pay for the copyrighted content
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if the price was lower. Hence, the rights holders should make an analysis of the

market and find out what price would be fair and affordable for the consumer.

4.1.2.2. Availability

Figure 2 shows that the economic interest is not the only reason for people to
download and share information (music, movies etc.) instead of buying. 41% of the
respondents say that it is easier to find pirated materials. For instance, when one types
“download for free” in Google, Yahoo or other search engines, one is immediately
provided with a long list of links where it is actually possible to download the
materials one is looking for and most of the time the materials are pirated. In
addition to this, illegal web-sites usually have convenient search tools and a wide
selection of materials.

Another aspect of this problem is that even if the consumer wants to buy a licensed
product, it is sometimes impossible because the particular product is unavailable in the
desired format, language etc. Pirates are always prompt and attentive to the audiences’

wishes and it is more likely to find a pirated album or film rather than a licensed copy.

4.1.2.3. Method of payment

Another weighty argument against downloading legally is the method of payment.
The download links have been posted all over the Internet and some people would
rather click on those directly, than go through the entire payout process just to send
over a payment even though it might be not more than one ruble. It could be called the

laziness or convenience argument for piracy.

Another explanation is that the payment processors that are used are not available in
every country, so some people cannot pay even if they wanted to. In a similar vein,

many people in the target audience are young and do not have access to a credit card.

These two payment restrictions are related to availability. Even if the consumer wants
to buy something legally, he cannot do it because he does not have access to a credit

card or is in a country where he is unable to use the required payment processors

(TorrentFreak, 2010).
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4.2. File-sharing exoneration

Over the past 200 years, most countries have developed their copyright regimes in
one direction only: lawmakers have repeatedly strengthened the legal protections of
authors and publishers, raising prices for the general public and discouraging
consumption. According to Oberholzer-Gee & Strumpf, file-sharing is a unique
experiment that has considerably weakened copyright protections. While file-sharing
has disrupted some traditional business models in the creative industries, foremost in
music, in their reading of the evidence there is little to suggest that the new technology
has discouraged artistic production. Weaker copyright protection, it seems, has

benefited society.(Oberholzer-Gee& Strumpf, 2009).

One of the most controversial issues today is the file-sharing problem. The data
mentioned above shows that more and more people perceive copyright payment
unjust and inconvenient. Pirate Parties established in most of the countries in Europe
stand up for the file-sharing exoneration. The Russian Pirate Party claims that “home
copying” (copying of copyrighted materials done for the private purposes without an
intention to make a profit) even according to the current legislations is perfectly

legitimate.

This right is institutionalized in the section 1273 of the Russian Civil Code: the user is
allowed to create copies of the published materials with the exception of

1. Architectural design in the form of buildings and similar constructions
2. Data bases
3. Software
4. Reproduction of books and sheet music
5. Films during the demonstration or with professional equipment for

commercial purposes.

Since the popularization of “copyright propaganda” the rights holders who are not
quite aware of the current legislations have acquired a few misunderstandings caused
by misinterpretations of the law. One of such misunderstandings consists of denying
the very copying right. They are inclined to call such a behavior ‘stealing’. Another
false conclusion is caused by the misinterpretation of the term ‘publishing’. Very
often copyright propagandists insist that the section 1273 RCC gives a permission to

copy information only from the licensed data media, thus pirate copies or



18

downloading for file-sharing servers is illegal. However, section 1268 RCC defines
the publication right as a right to commit actions or give permission for such action
that makes the creation accessible for the public use for the first time...”. Thus,
“publication” is the very first use of the information. The law does not state if the

copy should be made from the licensed or pirated medium (RPP, 2010).

According to RPP, the new amendments to the Civil Code will contradict the morals
and convictions of the majority of Russians and, thereby, will not be legitimate. The

rights holders should cease the victimization of file-sharers.

The Russian Pirate Party has a clear picture of what the future “information society”
would look like. Less copyright, more Open Source software, no software patents, a
neutral net, no three strikes, open access to science and last but not least -

legalization of non-commercial file-sharing.

“Russian Pirate Party supports an active vision of the Web as a platform for the
exchange of information, with peer-to-peer groups in which each user can upload or
download content and applications of choice. The non-commercial use of the Internet
must be excluded from all sanction systems”. According to RPP, the copyright should
be designed to countenance and reward the rights holders but with due respect to the
users’ rights. The Russian legal system should acknowledge internationally

recognized free licenses such as Creative Commons.

The RPP opposes any systematic surveillance of the net, because it is incompatible
with the right to privacy. It should be permissible only in criminal cases and has to be

court-ordered (RPP, 2010).

Basically, what RPP wants is weaker copyright. Indeed, it is unambiguously desirable
if it does not lessen the incentives of artists and entertainment companies to produce
new works. According to Oberholzer-Gee and Stumpf, to appreciate the impact of
file-sharing, we first need to know whether the technology has, in fact, reduced the
profitability of creating, marketing, and distributing new works. Weaker property
rights can undermine industry profitability if consumers who would have purchased

a recording obtain a free copy instead. The critical question is then whether consumers
perceive protected and freely shared works as close substitutes (products that meet
similar consumer demands). For two substitute goods, a price decline for one leads to

a decline in the demand for the other. For example, if we allowed mash-up artists to
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freely copy parts of an original song, consumers who regard the derivative work as a
close substitute would be less likely to buy the original. However, if consumers
learned to better appreciate the original through the mash-up, demand for the original
work might actually increase. In this case, the two versions of the song are
complements, two goods for which a decrease in the price of one leads to an increase
in the demand for the other. A well-known example for two complements is music
and iPods. As file-sharing eroded the effective price of music for a large group of
consumers, demand for mp3-players soared, allowing Apple to benefit from
consumers’ increased willingness to pay for its line of products. In practice, it is often
surprisingly difficult to predict whether new products and technologies are
complements or substitutes. As a result, we can often not be certain how changes in
copyright will influence demand and industry profitability (Oberholzer-Gee&
Strumpf, 2009).Hence, in theory, file-sharing legalization may or may not lead to
bigger losses for the music industry.
However, even the opponents of file-sharing legalization on a point of principle state
that it might be even helpful in the piracy fight. Here is a possible scenario of file-
sharing legalization consequences:
1. File-sharing is legalized
People download more information
People pay less for the information

Rights holders receive less payments

2

3

4

5. Rights holders cut off their expenses

6 The quality of the information drops

7 People see that the quality has deteriorated

8 People realize the correlation of quality and payments they make for
the information

9. People realize that if they start buying instead of downloading for free,
the quality will improve

10.  People start paying more for the information

11.  Information becomes more expensive and the quality improves

Thereby, file-sharing legalization will cause a temporary recession in the rights
holders’ activity and product quality deterioration, but then the situation will improve.
The consumers will learn from experience that they have to pay for the information.

Thus, file-sharing legalization will not eliminate the production, but quite the
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opposite: it will lead to the natural understanding that rights holders deserve to be paid
(Habarahabr, 2010). This is an ideal model, but it might take tens of years for people
to understand the advantages of buying licensed products, or this understanding might

never come.

5. RIGHTS HOLDERS’ PERSPECTIVE

5.1. Conflicting opinions

In the previous chapter we already tackled the problem of rights holders’ view on
piracy and file-sharing. The current chapter discusses positions taken by rights holders

and reveals new trends and tools that may be used by them in order to reduce piracy.

The most popular point of view among the rights holders is that Internet Piracy brings
losses to the music industry. We often hear that piracy is an infringement of copyright
and that the people involved in file-sharing of the copyrighted materials are simply
stealing from the artists and songwriters. This is a widespread view, and it used to be
an unquestionable doctrine generally recognized by the music industry. Nowadays,
this postulate is being reappraised, and new essentially different ideas and points of
view appear. Undoubtedly, physical piracy such as counterfeiting and bootlegging will
always remain outside the law, but the perception of Internet piracy and file-sharing

becomes more and more ambiguous.

Thus, for example, Dmitry “Sid” Spirin (Russian rock-band “Tarakani”), considers
Internet and MP3 technology to be effective tools for opening up the new ways of
promotion and distribution without national boundaries. In his opinion, rights holders
should not be daunted by piracy; instead they should find the ways to use it for their
own benefit. It is not a threat but a challenge: due to the high level of piracy, artists
have to concentrate on active touring, expansion of merchandizing catalogs,
sponsorship and other kinds of cooperation. “On the other hand, the very notion of
piracy is quite confusing” says Spirin in his interview to the anti-piracy web-site
Nofake, “It’s not quite clear who should be called “pirates” today. Back in the 90s it
was obvious: if you see a CD produced not by your record-label it is a “pirated’” copy.

And the person selling it is a pirate. Nowadays, a boy who bought my CD, came
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home, converted into MP3 format and uploaded it on some file-sharing server and
posted a link at some forum — is he a pirate? I perceive him as a moron.” (Nofake,

2010).

At the same time, there are cultural workers who strongly object to piracy and file-
sharing. The Russian songwriter Alexandr Dolskiy agrees that “piracy doesn’t affect
creative work because it lies in a totally different sphere of the social life”, but he adds
that “It has an influence on artists’ and songwriters’ morals and affects their incomes
negatively”. Dolskyi claims that piracy and illegal files-sharing forces talented
musicians and songwriters to turn down offers from different record companies
because they cannot guarantee a sufficient copyright protection. He considers Internet
piracy and file-sharing of copyrighted materials to be an enormous problem that,
nevertheless, can be defeated. The way out of the situation, in his opinion, can be
found in the technical control reinforcement and educational activities: “there are a
plenty of brilliant computer specialists who could detect Internet pirates in exchange
for a fee or salary. At the same time the state should promote the idea that people who

download illegal versions of songs are taking part in stealing which is a crime”

(Nofake, 2010). Elena Kanter, Russian songwriter and performer, supports the idea of
cultural education and states that the people involved in Internet piracy and file-
sharing should not be called to order or intimidated. They should be educated and
cultivated to respect artists’ work. The idea that unlawful use of someone’s
intellectual property is inappropriate and wrong should be fostered in people from

childhood.

Some of the rights holders express conflicting opinions. For example, Sergei Galoyan,
a Russian songwriter especially famous for the songs he wrote for Tatu, says that he is
against the fact that artists no longer earn money from music. Talented people stop
publishing their creations because they do not get paid. Thereby, the level of music
scholarship drops. Low-budget and low quality authors and musicians who agree to
work for smaller money appear. They might be trend-oriented young artists whose
work is basically used for ring-tones. This leads to the intellectual degradation of
youth. On the other hand, Galoyan is not against people having an access to art. Users
should have a free access to the content such as music — singles, albums etc. but only
in the form of online streaming with no possibility of downloading it. He says that the
rights holders should become proactive to make their IP rights be respected. For

example, he suggests an interesting model of how the new materials should be
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released: just as film distributors, who make so much money during the first weeks
after the official release in cinemas, artists should not publish their albums straight
away (neither on Internet nor on CDs or DVDs). Instead they should organize concerts
and tours. Thus, during the first weeks or months people would be able to hear the
new songs only at live concerts and they would be more interested and willing to
attend such events. This would be similar to a movie release — the first three months it
can be watched only in cinemas and only after that it is made available on the Net and
in shops. Galoyan admits, that the concert might be illegally filmed and uploaded to a
file-sharing server, but the quality would be so poor that people would not be
interested in downloading it. Thereby, customers would be attending concerts much
more often and artists would start earning much more than they do now (Echo

Moscvii, 2010).

5.2. Implementation of anti-piracy measures by rights holders and businesses

5.2.1. Principal trends

Faced with various methods of piracy and file-sharing of copyrighted materials, rights
holders acknowledge the importance of their active participation in the anti-piracy
battle. Frequently, campaigns are launched, organized by the industry and non-
governmental organizations, often in close cooperation with government authorities or
intergovernmental organizations, to raise awareness among consumers of the negative
impacts of piracy, and to encourage consumer support to efforts to stem the abuse of
IP rights. These organizations and associations also undertake surveys and studies so
as to better understand the social and economic interrelations and impacts of

counterfeiting and piracy.

In the field of music, movie and software products, new business models are
developed and deployed that offer consumers the possibility of obtaining content
online at a competitive price or free of charge legally. In the latter case, the payments
are collected from the third parties (e.g. advertisers) or in an indirect way as, for
instance, the Warner Music record company that has recently launched a Choruss

project designed to legalize file-sharing between American college students, including
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P2P and torrent networks. A small fee will be included in rental payments (Shumeiko,

2009).

The launching of civil and/or criminal proceedings against large-scale infringers may,
of course, always be another option for rights holders. While this avenue is frequently
chosen by right holders in trademark counterfeiting cases, it now seems to gain ground
also in the area of peer-to-peer file-sharing, as a number of major US copyright
owners recently have brought suit against respective service providers for allowing
software users to search for and exchange digital media files with other users over the
Internet; a series of cases is pending in the US courts. In addition, the American
recording industry has opened a new chapter in the battle against IP infringement by
directly targeting the users of such services. Data on users and their online activities
has been collected from service providers. The release of this data had been compelled
by a court order. On this basis, subpoenas were distributed to users who were
suspected of being heavily involved in illegal file swapping. These trends certainly
indicate new developments, which will require adequate answers from the judicial and

legislative authorities (WIPO, 2010)

One of the most pressing issues in the discussion of new methods to reduce piracy is
pricing policy. One of the recent studies in this filed was presented by Marc F.
Bellemare of Duke University and Andrew M. Holmberg of the Department of Justice
in a working paper titled "The Determinants of Music Piracy in a Sample of College

Students."

In determining willingness to pay, the students were asked if they would pay a random
price for Flo Rida's "Right Round." The random price was the last two digits of the
student's social security number. While those two digits are, indeed, random, each
person places a unique value on that song. Some may love it, some may hate it. The
average willingness to pay was $0.68 and the range was $0.11 to $1.37. (Thus, the
researchers estimated the students' willingness to pay for "Right Round," not for a
song each student desired the most. Moreover, the random prices given by the

students ranged from $0.00 to $0.98 - the standard $0.99 price point was not used.)

For a $0.01 increase in willingness to pay for digital music, the likelihood that the
students' last song was obtained illegally increased by 0.3%. A 1% increase in the
students' perceived likelihood of facing a lawsuit for piracy resulted in the likelihood

of the last song being obtained illegally to fall about 0.4%. Lastly, a one-point
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increase in the average student's 30-point morality score resulted in the chance of

piracy to fall to 0.2%.

While "The Determinants of Music Piracy" does not put a firm number on the percent
drop in purchases caused by file-sharing, it indicates that there are factors that cause
people to choose file-sharing over purchasing. In this sense, file-sharing is viewed as a
substitute for purchasing. However, there will be cases in which a student values the
song sufficiently to buy it. Thus, just as there are times a student chooses file-sharing
over purchasing, there will be some instances in which purchasing is chosen over file-

sharing (Bellemare& Holmberg, 2010).

According to the Russian music critic Artemiy Troickiy, the licensed materials are
overpriced. The prices do not correspond with the average salary in Russia. With such
a price-salary ratio that exists in Russia, the average music album price would be 200-
300 dollars in the UK or the USA. In the Russian Federation licensed albums cost
approximately 9-10 Euros, but the adequate price would be - as set up by pirates — the
maximum of 3-4 Euros (Troickiy, 2007).

5.2.2. The arrangements made by the Russian rights holders

Following the modern trends in anti-piracy activities around the world, the Russian
rights holders have become increasingly proactive in measures aimed at copyright
protection. New awareness campaigns and web-sites (for example, nofake.org,

copyright.ru, internet-law.ru) have appeared.

The rights holders have become more willing to cooperate and collaborate in order to
decrease piracy. In 2009 the Russian branches of Universal Music, Sony Music and
other rights holders as well as online-music distributors established an anti-piracy
alliance. The main goals of this non-governmental organization (NGO) are lobbying
for the rights holders’ interest protection and the prosecution of pirates. “The First
Music Publishing House” and the Russian Authors’ Society became the cofounders of
the organization. The CEO of Sony Music Entertainment, Leonid Agronov, considers
consolidation of databases and joining of efforts to be highly efficient for detecting
pirate resources. The goal of the anti-piracy alliance is to reduce piracy, thus it has

called for the rights holders’ assistance and serves their interests. (Vedomosti, 2009)
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The NGO will promote forms of music content legalization on the Internet. The rights
holders will try to persuade pirate web-sites owners to work legally; big Internet
portals, for instance, could create online-streaming services or allow downloading in
exchange for watching commercials. Such services may soon appear on Yandex
(Russian search engine): the content will be available free of charge and the revenues
will be collected from subscriptions and advertising. Another search engine, Yahoo,
has already implemented this system and with the rights holders shares the revenues
from advertising placed on the pages with music videos. According to the vice-
president of Mail.ru (Russian e-mail server), Anna Artamonova, the advertising
revenues division is the most reasonable partnership that can exist between the rights
holders and web-servers providing copyrighted content, and their video hosting
directory is already working in cooperation with Digital Access that represents the

interests of Warner Music, Universal and other companies (Evening Moscow, 2009).

According to the “A-media” general manager, Anton Akopov, the Russian rights
holders are trying to find a technical solution for Internet piracy: for instance, they are
applying their joint efforts to launch a web-site that would automatically detect illegal
content on video-hosting servers and create reports with links. These reports are
planned to be sent to the infringers with a request to delete the content. Pirateplace is
another Russian project that suggests a system that blocks torrent-traffic, and soon this
system will be tested by service providers. However, the most interesting concept that
has been developed so far is the idea of an interactive digital system as an anti-piracy
tool: the content will be interactive and the users will communicate with artists and
anchormen, vote and play TV games. In this case pirates will not be able to pirate this
content because the actions of the users will not be accepted by the system. This
means that the user will have to choose between real interaction with the people he is

interested in or peeping at them from an illegal spot. (Akopov, 2010).

The public corporation “Systema Mass-Media” employs legislative tools to protect
their copyrighted materials. The corporation tries to affect the infringers by launching
civil and criminal proceedings against them. Pavel Katkov, the head of the
corporation’s legal department, does not deny the fact that the current legislations are
imperfect, but he suggests that rights holders should start combating piracy and not

wait for the new amendments to come in force. (Mukhina, 2010).

Unfortunately, the majority of the Russian rights holders remain idle hoping for help

from the government. The rights holders should recognize that in order to increase the
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efficiency of anti-piracy measures taken by the government, they can employ different

economic and psychological and other non-legislative measures to prevent piracy.

5.3. Potential non-legislative measures that can be employed by Russian rights

holders

The analysis of existing literature and interviews reveals following non-legislative

measures to counteract piracy:

1. Demand regulation measures.
a. Innovative business models.
At the present time, online resources with legal content are inferior
to illegal web-sites because of the following shortcomings:
- lack of easy-to-use search tools
- the new materials are uploaded with a significant delay
after CD or DVD release
- materials are usually presented only in one format and

maybe incompatible with the user’s software.

It is extremely important for the modern companies to widen supply
of copyrighted materials and increase their accessibility and
availability. The new business models should eliminate the
advantages and incentives of file-sharing of copyrighted materials

and downloading.

b. Pricing policy.

According to A. De Vanis and D. Walls, “it is necessary to find
creative alternatives encouraging the consumption of original
products instead of pirated products, for example, to introduce to
the market affordable products for the general public.” (De Vanis&
D. Walls, 2007)

“High prices for the content conditioned by the rights holders’
pricing policy hold economical growth and increase in turnover to a
minimum” says Dmitry Gumen, general manager of Inform-mobil

company which is the number 1 content and service provider in
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Russia and CIS. The rights holders demand up to 85% from the end
user price as a payment along with minimal price fixation and
indemnity payments. Therefore providers have to invent different
schemes resulting in price doubling for the consumer and forcing
the latter to choose between buying at a high price and
downloading for free. Content providers and rights holders should
reach a compromise and revise their pricing policy, thereby
encouraging the demand for legal music content and increasing
music business profitability. (Inform-mobil, 2009).
Russian Producers’ Guild is now taking steps in this direction. The
organization is now designing a national web-portal where the
rights holders would be able to place their copyrighted materials
and sell it for a token payment. The Guild is currently forming the
list of producers and partners who are willing to cooperate.
“Mosfilm” concern has already launched an Internet-cinema. The
movies are available in the form of online streaming (25 rub=62
eurocents. per movie) and may be also downloaded (65 rub. per
movie) (Mukhina, 2010).
c. Development of alternatives to the traditional intellectual
property system. Alternatives, such as the online streaming
alternative when the content is available for free but can be viewed
only after a few commercials, provide an opportunity to eliminate
the economic incentive for piracy. In this context, different
initiatives aim to encourage legal use via substitution of pirated
content for free content.
Open licenses such as the Creative Commons constitute another
option, which conciliates the interests of creators and the general
public. They satisfy cultural needs, which, without alternatives of
free-of-charge access, could end up encouraging piracy. It is
important to note that they also allow authors and artists to adapt
the intellectual property contracts and the management of their
rights to their needs.

2. Education and awareness-raising

Informal education of young people is to be particularly encouraged. The

negative effects of digital piracy must be explained and presented in a
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suitable and accessible manner. Moreover, rights holders should cooperate

with educational institutions in order to develop policies and tools

concerning the use of works protected by intellectual property designed for

a school environment. This educational strategy should also be

complemented by the use of all available opportunities, such as open

licenses and public domain works, taking into account, among others,

UNESCO Policy guidelines for the development and promotion of

governmental public domain information (UNESCO; 2004).

3. Cooperation
a. Itis important to develop cooperation between the rights holders
in forms of partnerships and anti-piracy NGO. Such associations
and organization would undertake survey and studies to find new
promising ways to fight piracy.
b. The cooperation of internet service providers is indispensable.
Access providers in particular are in a unique position with respect
to both control over access to content and relationships with their
subscribers, and are usually best placed to act promptly and
effectively against infringements over their networks or services.
There are a number of feasible and reasonable options that service
providers can take to help address copyright infringements on their
networks and that can in some cases be supported by technological
solutions. For instance, one of the most effective steps an access
provider could take is to warn infringing subscribers and thereafter
to suspend services to those who continue to repeatedly abuse the
service to infringe copyright. Such temporary suspension is
proportionate, feasible and not technically burdensome. Other
options open to ISPs include the application of filtering measures,
including blocking access to specific protocols or to infringing sites
(IFPI. 2010)
c. The rights holders should also cooperate with the search engines
representative to make sure that pirated materials and illegal web-
sites won’t come up first in the search results list.

4. Technological Protection Measures

In general, technological protection measures are mechanisms recognized

by the 1996 WIPO Internet Treaties, that aim to secure the exercise of
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copyright and related rights through preventing acts not authorized by the
right owners or not permitted by the law. (WIPO, 1996). For example,
“digital watermarking has been proposed as an efficient solution for the
protection of copyright and property of multimedia files, facilitating the
identification of the source, author, owner, distributor or authorized
consumer, of digital images, video or sound recordings. The main
advantage of these systems is that the mark is inseparable of the file
content.” Digital Serial Number (DSN) Systems are promoted as an
alternative answer to digital piracy, like “physical serial numbers”, as they
establish the origin and the ownership of the numbered article. DNS can be
useful for the tracking of the content of an illegally shared file, but higher

benefit can be derived from their use as a deterrent to piracy.

Another available option is the use of filtering technologies on websites
providing usergenerated content, in agreement with the respective
industries. While offering options for protecting content in the digital
environment, these systems are criticized. It has been pointed out that, from
a scientific and technological point of view, many problems remain to be
solved. According to the Digital Watermarking Alliance, “DRM have been
used with little success, and their flaws are both of technical and cultural
nature. Technically DRM have been undermined via direct attacks of the
technical barrier or simply by taking advantage of their fissures (...)
Culturally, DRM systems have been perceived by many consumers as
restricting and invading legitimate “fair”” uses “. The dangers of excessive
legal protection of technological measures have also been underlined as it
may affect the development of new technologies or create barriers to
competition. More specifically, the technical difficulty and the challenge
involve the development of technologies that balance the protection of
copyrighted content with the legal allowed use of this content and the
facility of access to it. Another important challenge is to adopt appropriate
legislation that protects access to public domain and allows balanced
exercise of exceptions and limitations by legitimate users. (Digital

Watermarking Alliance, 2010).
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6. LAWMAKER’S PERSPECTIVE

6.1. World experience and the modern trends

The increase of unauthorized uses of protected works on the Internet over the last
years has conditioned the development of new legislative approaches and models of
protection. The solutions that legislatures have put forward are domestic in nature.
The remedies that each EU member state has devised in order to enact the EU
Enforcement Directive (2004/48/EC) could not be more different. While the directive
requires remedies against [P infringements to be enforceable, effective and to provide
a deterrent, interpretations of what this means and how it is to be achieved vary
considerably between states. On the other hand, the countries outside the EU are
seeking to invent their own legislative strategies taking notice of the EU experience in
this field. In order to create an effective operational legislative system in Russia, the
world experience should be adapted to the national features of the country. This
chapter provides a short review of the modern legal approaches and trends in and
outside the EU and describes the present situation in Russia from a perspective of the
lawmaker. In general, these new models aim to monitor users’ behavior in order to
detect illegal activities. This has generated concern among consumers' associations

and civil rights defenders.

6.1.2. ‘Three- strikes’ law

One of the most popular anti-piracy law approaches suggests that governments might
want to mandate "three strikes" laws to punish repeat online infringers, and that
Internet service providers should get involved in the battle. First introduced in France
‘three strikes law’ was later adopted in other countries like Spain and New Zealand.
The French 'three strikes and you're out' rule against file-sharers involves sending a
message to any user who is believed to have infringed copyright online, with a repeat
message sent on the second instance. When the authorities are informed of a third
transgression, the user's internet access could be closed down for a period of between
two and 12 months - without judicial appeal. That aspect of the law has previously

angered European officials, who recently ruled that any individuals accused of such
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activities cannot be disconnected without the involvement of the courts (Johnson,
2009). But as the practice has shown, French anti-piracy law HADOPI was not able
to help rights holders, quite the contrary it has decreased the level of illegal file-
sharing. The survey held by researchers affiliated with the University of Rennes in
France's Brittany region indicates that since 2009 when the law was passed, total
infringing behavior has increased by 3%. In fact, proving what many critics of the
law already pointed out, 2/3 of former P2P users have simply switched to alternatives
like illegal streaming sites and HTTP-based download services (i.e. Rapidshare), both
of which aren’t covered by the ‘three strikes’ legislation. (Dejean, 2010).

The study showed that use of P2P services fell among those questioned 17.1% to
14.6% since October. By contrast, the use of sites and services not covered by the

Hadopi law grew by 27% over the same period.

“This study casts light on the limits of Hadopi, which equates piracy with a protocol
(P2P) and reduces piracy only among users of this protocol,” say the researchers.
“Establishing an administrative authority that targets P2P networks largely seems to
have the effect of exchanging piracy techniques for another set that circumvent

Hadopi’s provisions.”

Another remarkable statistic uncovered by the researchers is that half of all P2P users
who download copyrighted content also buy digital content online. This means that if
these users were disconnected from the Internet under the new law, the music industry

would lose customers and thus revenue (Torrent Freak, 2010).

The three-strikes rules have significant costs that can also question their efficiency.
Case in point: the UK, where a BT spokesman told the Mirror that a proposed
graduated response scheme could cost each Internet user in the country £24 a year—
and cost the ISP industry £1 million a day. BT is fighting back with calculations of its
own, this time suggesting that the yearly cost of implementing graduated response
laws is actually greater than the major labels' alleged losses to file-sharing. (Anderson,

2009)

In Spain the new anti-piracy law presented by the government will allow judges to
shut down websites offering illegal downloads of music, movies and other

entertainment.

Swedish new law is quite similar to the ‘three strikes’ approach. It is based on the

European Union's Intellectual Property Rights Enforcement Directive (IPRED),
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allows copyright holders to obtain a court order forcing ISPs to provide the IP

addresses identifying which computers have been sharing copyrighted material.

Figures from Netnod, a Swedish firm that measures internet traffic in and out of the
country, suggest traffic fell from an average of 120Gbps to 80Gbps on the day the new

law came into effect.

Speaking to the BBC, Christian Engstrom, vice-chairman of the Swedish Pirate Party -
said the drop in traffic was a direct result of the new law, but that it would only be a
temporary fall. “Today, there is a very drastic reduction in internet traffic. But
experience from other countries suggests that while file-sharing drops on the day a
law is passed, it starts climbing again. One of the reasons is that it takes people a few
weeks to figure out how to change their security settings so that they can share files

anonymously”.

Mr Engstrom acknowledged that the new legislation would scare a number of file-
sharing, and that the odds of getting caught had increased, but said that the risks to
illegal file-sharers were still quite low. He claims that the new law was "a disaster",

not just for file-sharers, but for Sweden as a whole.

The chairman of the Swedish Publishers Association Mr. Bohlund acknowledged that
cracking down on illegal file-sharing was not a long-term solution. He considers that
ultimately it is people's perception on file-sharing that should be changed. (BBC,
2009).

Spanish government has suggested another scheme: the new anti-piracy law presented
by the government will allow judges to shut down websites offering illegal downloads
of music, movies and other entertainment. So in this case it is web-sites and not the
people who download that will be prosecuted. "A judge's order will always be needed
to take this decision through a quick procedure which is taken within four days at the
latest after the judge has heard all sides," Justice Minister Francisco Caamano told a
news conference. However, bloggers and other Internet users who argued that it could
be used by the government to censor websites. A manifesto against the draft law was
signed by tens of thousands of people in Spain, which has one of the highest rates of
illegal downloads. Prime Minister Jose Luis Rodriguez Zapatero said his socialist
government would introduce a new version of the draft law which addressed these

concerns. (Independent, 2010).
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6.1.3. Civil law remedies in Germany

In contrast, Germany lags behind in the protection of copyrighted works on the
Internet. This may be partly indicative of a difference in attitude towards

copyright piracy.

An inspection of the existing measures against illegal file-sharing in Germany reveals
them to be ineffective, slow and arbitrary. Before September 1 2008, when the
Copyright Reform Act came into force implementing the EU directive, the only means
to obtain information on file-sharers was through criminal prosecutors. Soon after the
act's adoption, the criminal investigation authorities could no longer handle the
number of criminal complaints lodged by rights holders every week and the number of
prosecution bureaux refusing to initiate investigations and provide rights holders with

the data needed to identify infringers began to rise steadily.

To mitigate this problem, the act provided for a new civil law remedy in such cases
whereby the rights holder was able to file a petition to obtain data on an individual
infringer which was admissible with the court residing at the seat of the relevant
access provider. Once such a petition was granted, the access provider communicated
the data to the rights holder (or its attorney) directly, and the rights holder itself would

then enforce its rights against the infringers.

While the intention of this statute was to help rights holders to protect their work
against unwanted dissemination over the Internet, a number of obstacles arose. Courts
generally introduced further unwritten requirements to be satisfied before the provider
was compelled to turn over data on an individual infringer. For example,

rights holders had to prove that the infringement was on a commercial scale. While
Recital 14 of the EU directive merely seeks to exclude acts by end consumers that
have acted in good faith, the act defines 'commercial scale' of an infringement as

a "particularly intense violation or repeated acts". As a consequence of this vague
statutory definition, there has been considerable disagreement among the courts. Some
courts have decided in the rights holder's favour after they were able to prove that an
entire musical work, film or computer game was shared, while other courts deemed
the threshold of commercial scale to be surpassed only in the event of more than 3,000

works being offered by a single user.
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The case law that each competent court has developed already diverges so
substantially that a situation in which courts are considered either cooperative or non-
cooperative has arisen. The situation is essentially the same with regards to providers.
After a decision of the Federal Constitutional Court, the rules on data retention as set
forth in EU Directive 2006/24/EC and implemented into German law were limited to
criminal prosecution in severe cases. Thus, providers have often refused to share data
from their database with rights holders for the prosecution of copyright piracy. Most
providers now password-protect data stored for data retention purposes, making this
same data inaccessible to rights holders. Very few providers share their information
for all user data for seven days after storage, since no statutory obligation exists to

retain the data for a limited period.

According to a recent decision in a preliminary injunction proceeding before the
District Court of Hamburg, access providers must not delete data once they become
aware of an infringement. However, in the case before the court the provider refused
to supply rights holders with any workable mechanism with which to process the data,
resulting in several thousand faxes arriving at the provider's offices during the time
that the respective infringer was still online and the data was still fresh. The obstacles
in enforcing the right to information are therefore substantial, and in certain
geographical areas the enforcement of copyright claims against internet piracy is

virtually impossible (Reber, 2009).

6.1.4. Global license

According to this system, Internet account holders would pay a monthly charge to
their Internet service provider in exchange of unlimited access to digitized works.
Internet service providers would then be in charge of distributing the “royalties” to
right owners, through a collective management body or another relevant entity. While
this system has not yet been introduced in any national copyright legislation, the
current debate in Belgium between supporters of the global license model and the
graduated response system is a good illustration of the diversity of models,

perspective and approaches.
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6.1.5. ‘Fair use’ limitations

Finally, the improvement of the system of exceptions and limitations to copyright is
an essential element of a global strategy to fight piracy. Appropriate legal definitions
of exceptions will allow to take into account the interests of the parties involved, in
particular interests that aim to protect fundamental rights such as education, access to
works for disabled persons etc. Moreover, differences between national legal systems

should be reduced in order to enhance awareness-raising and respect of copyright.

In the United States copyright law is subject to certain limitations found in sections
107 through 118 of the copyright law (title 17, U. S. Code). One of the more important
limitations is the doctrine of “fair use.” The doctrine of fair use has developed through
a substantial number of court decisions over the years and has been codified in section
107 of the copyright law. Current fair use law is ambiguous by design; instead of

laying out specific use cases, the law relies on the famous "four factors":

1. The purpose and character of the use, including whether such use is of
commercial nature or is for nonprofit educational purposes

2. The nature of the copyrighted work

3. The amount and substantiality of the portion used in relation to the
copyrighted work as a whole

4, The effect of the use upon the potential market for, or value of, the

copyrighted work

The distinction between fair use and infringement may be unclear and not easily
defined. There is no specific number of words, lines, or notes that may safely be taken
without permission. This can be confusing in many situations, because it is impossible
to know in advance if a particular use qualifies. In the paragraph that comes just
before the four factors, Congress provides a nonexclusive list of fair uses: "criticism,
comment, news reporting, teaching (including multiple copies for classroom use),
scholarship, or research." The new Copyright Reform Act project, proposed by Public
Knowledge affiliated with the Cyberlaw Clinic at Stanford and the Technology &
Public Policy Clinic at UC-Berkeley, suggests that this list is not sufficient and
suggests a few changes to bring fair use into the 21st century. (Urban, 2010).

The first of the reform ideas focusing on the principle of fair use propose the additions

to the list of items in the fair use preamble: "incidental uses, non-consumptive uses,
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and personal, non-commercial uses." Incidental uses "involve capturing copyrighted
works, where the copyrighted work is not the primary focus of the use—for example,
capturing music playing over radio when filming a family moment." Incidental use is
hugely important to documentary filmmakers, for instance, who routinely capture
copyrighted photographs hanging on walls or copyrighted shows playing on

televisions in the backgrounds of their shots.

The second category, non-consumptive uses, "do not directly trade on the underlying
creative and expressive purpose of the work being used." In other words, a non-
consumptive use might take the complete text of the novel, make a copy of it, but use

it only as the input for a lexicographical analysis of style, not to produce a free e-book.

"Because they do not trade on the expressive or aesthetic aspects of copyrighted
works," says the report, "they pose little threat to the core market interests of

copyright holders that copyright endeavors to protect."

The third proposal might be the most controversial. "Personal and noncommercial
uses" are said to "have little chance of harming copyright holders. At the same time,
they are ubiquitous: every day we timeshift television shows via TiVo, create mix
CDs for the car and iPod playlists to the gym, backup up our computer hard drives,
and read books to her children before bed."

But the point where the ‘non-commercial use’ becomes ‘commercial’ is not yet clear.
This issue has been raised in both of the infringement cases against Jammie Thomas-
Rasset and Joel Tenenbaum, the first two people to take RIAA-backed P2P
infringement cases to trial. In both cases, the labels have insisted (repeatedly) that no
easy distinctions can be drawn between commercial and non-commercial activity;
though sharing copyrighted files with others may be "non-commercial" in the sense
that no one is charging money for access, it also seems to be quite clearly
"commercial" in the sense that a major purpose is to avoid paying for music that could

easily be obtained from stores like iTunes.

Copyright Reform Act does draw the line here. While they want to ensure that
deference is given to things like time-shifting, the report notes that the four factors
still apply, and any non-commercial personal use that "sufficiently harms the

copyright holder's market would not be fair."
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Instead, personal and noncommercial copying would gain the presumption of
legality—but if copyright holders could show "either actual market harm or a

likelihood of market harm," those uses would not be allowed. (Anderson, 2010)

6.2. The current situation in Russia and the new legislative initiatives

6.2.1. Foreign assessments of the situation

The U.S.-Russia IPR Agreement, signed in November 2006, provides a mutually
agreed upon roadmap for effective enforcement of intellectual property rights. It is
imperative that Russia work expeditiously to fulfill its obligations under the
Agreement. The Congressional International Anti-Piracy Caucus acknowledges that
the Russian government has taken some positive steps, including enforcement actions
against retail establishments and warehouses. There has been a decline in enforcement
actions over the past years, however, and much remains to be done. In particular, the
Caucus is “disappointed with the inadequate progress in addressing Internet piracy
and the ongoing lack of deterrent penalties. To tackle this problem, Russia needs to
amend its Civil Code to provide for meaningful cooperation from ISPs, and to
establish a specialized Internet IPR Unit within the Ministry of Interior. Russia also
should adopt updated and uniform procedures for investigation and prosecution of

copyright infringement” (The Congressional International Anti-Piracy Caucus, 2010).

Russian collecting societies continue to pose a threat to U.S. creators. Those societies
should be able to operate only within the scope of the mandate that they receive from
rights holders. The requirement of state accreditation should have ensured the
observance of this limitation. However, two years have passed since this accreditation
requirement went into force and many rogue collecting societies, and commercial
online and physical entities that purport to operate under such “licenses,” continue to
operate without any interference from the state. The Russian Government also has not
taken steps to ensure that accredited societies operate in an open and transparent
manner that is fair to foreign rights holders. The Caucus urges the Russian
government to implement appropriate reforms. (The Congressional International Anti-

Piracy Caucus, 2010).
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This opinion is extremely important for the Russian’s government since the authorities
are striving for entering WTO and the piracy issue is one of the biggest obstacles on
their way. U.S. business groups say they hope President Barack Obama's pledge to
help Russia join the World Trade Organization soon meant Moscow will finally honor
promises it made more than three years ago to crack down on piracy of American

goods.

"We all want Russia to be in the WTO, but we don't want to give them a free pass,"
said Mark Esper, executive vice president at the U.S. Chamber of Commerce's Global
Intellectual Property Center. "This affects (movies, music, books), business software,

pharmaceuticals, you name it." (MSNBC, 2010)

A spokeswoman for the U.S. Trade Representative Ron Kirk confirmed that
implementing the 2006 pledges was "a big piece of the remaining work" Russia needs

to do.

In addition to making the necessary legislative changes, Russia must also improve its

enforcement of intellectual property rights, the spokeswoman said.

Vice President Joe Biden unveiled a national strategy to protect U.S. intellectual
property that included using trade agreements to achieve that goal and going after

foreign websites that sell pirated music.

It would be unrealistic for Washington to expect "perfection" from Russia since the
United States also has problems with copyright theft, said Dan Griswold, director of
the Cato Institute's Center for Trade Policy Studies.

"The important question is will the accession agreement be on commercially
meaningfully terms," and not just done for diplomatic or political purposes, Griswold

said. (Palmer, 2010).

6.2.2. Russian legislations and legislative initiatives

At the present time Russian copyright law suffers from grave shortcomings, there is
no sufficient legislative base for fighting the piracy in Russia. Pirates pass ahead of
the lawmaker creating more and more advanced methods and schemes of evading the
law using the existing gaps in the legal system. Anna Sharafeeva, Uskov and partners

tort firm lawyer believes that the lawmaker has taken measures to control the
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counterfeit market, but when it comes to Internet piracy there is no effective tools to
confront it. Russian government has to invent the law for the each type of piracy and
especially for Internet piracy and file-sharing of copyrighted materials. Nowadays,
there are lots of cases when rights holders try to address the court through a lawyer
and the lawyer doesn’t have adequate means to protect their clients’ interests. There

should be concrete normative acts rights holders and lawyer would be able to consult.

As for the liability for Internet piracy, it should be laid upon the people who crack and
then disseminate copyrighted materials and not upon the final users who download it
from different web-site or share it through various file-sharing servers. (Sharafeeva,

2010).

The legal advisor of the Producers’ Guild Sergey Semenov agrees that at the present
time the Russian legal system has no provisions about liability of the Internet service
providers for the actions of their subscribers meaning file-sharing of copyrighted
materials and downloading. But the new amendments to the Civil Code that are now
debated by the Interagency Council (inclusive representatives from the Ministry of
Culture, Ministry of Economic Development, Ministry of Telecom and Mass
Communications and Ministry of Internal Affairs) are designed to change it. The
maximal penalty for the copyright infringements according to the section 146 of the
Criminal Code is 6 years of imprisonment. This penalty may be applied only to the
providers’ top-managers. But before that the rights holder whose rights are being
infringed should send a notice to the provider that the copyright has been infringed

and only if the illegal activities continue the sanction will be imposed.

Any law must have sufficient tools for its implementation and control. In this
particular case the lawmaker should ensure the technical feasibility of illegal
dissemination detection and suppression of it online, but at the present time “even the
biggest provider is not capable of this” says the representative of the major file-
sharing servers Rutraker.org; “torrent-trackers which are presumed to be responsible
for complicity in piracy, control only 20-30% of the traffic between the users. And the
traffic control is, in fact, nothing but shadowing, interference with users’ privacy” he

adds.

The chairman of the board of directors of Souyz company Alexandr Menn declares for
the Civil Code amendments, however, he considers it necessary to create a

governmental or public executive body that would keep a register of the online
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resources providing copyrighted materials illegally, otherwise these amendments may

be used as a tool for unfair competition (BaltInfo Agency, 2010).

One of the latest proposals has come from Yandex, Google Russia, Mail.ru, Rambler
and VKontakte companies that published an open letter to rights holders and the
powers that be asking them to exempt them from the liability for the users’ content.
They appeal to the fact that they are only providers of uploading and storage services,
the liability for the content should be laid upon the people who uploaded it. The
companies contend that they do not have a possibility to track activities of every
single user. They propose the following solution: rights holders should address
themselves to the provider if they find any illegal content, the provider will undertake
measures to block that content and will send a letter about the copyright infringement
to the user; if the rights holder’s claim is legitimate the illegal content will stay
blocked or will be deleted. The authors believe that this procedure should be fixed in
the law. (Vesti, 2010). As we can see, this proposal has a lot in common with the
‘three-strikes law’. The weak point of this proposal is that users’ content (inclusive of
illegal files) is an advantage of network resources. Even though the portal is not liable
for the content of uploaded videos, still they get money every time when these videos
are viewed. Thus, it is not quite fair to lay all the responsibility upon the users and

saddle the rights holders with the trouble of searching pirated materials.

Igor Shegolev, Russian Minister of Telecom and Mass Communication, considers that
it is not only the authorities that should be concerned with finding online piracy
remedies. “Technologies are developing so fast that now people prefer to download
files to their phones, computers and players directly from the Net. And this is the time
when the rights holders should find a business-model that would be attractive for a
wide audience and that would, on the other hand, make the use of pirates’ services
disadvantageous, when people would be able to buy music for a token payment and

would have a clear conscience because they do not download illegally” he says.
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6.3. Ways of ameliorating the situation

The concerns of the foreign and internal analysts basically reveal the major tasks to be

fulfilled:

1. The experience of the EU countries and the USA should be analyzed

and used in order to improve the Russian legislations

2. The lawmaker should make a decision whether it is the provider or the
users (or both of them) that should be penalized for the copyright
infringements, the specified procedure for that should be established at the

legislative level

3. Using the experience of the USA, the Russian lawmaker should define
the ‘fair use’ of the copyrighted materials, thus including proper limitations
to the copyright law to ensure a balance between the rights holders’
interests and the users’ rights to access the information. File-sharing

legalization suggested by RPP merits consideration.

4. The new amendments to the Civil Code based on these decisions

should be corrected and probably modified and enter into force.

5. An effective technical base and tools should be developed to make the
Russian copyright law feasible. Special governmental bodies and special

service units should be established if needed.

6. The lawmaker should cooperate with the rights holders to ensure and

increase the efficiency of the legislations.

7. DISCUSSION

It is evident that today file-sharers (alias pirates), rights holders and authorities (alias
the lawmaker) represent nothing other than three opposing factions. The rebel faction
- file-sharers - manifests dissatisfaction with the current policy pursued by the powers
that be. The rights holders and authorities, in their turn, assert claims to file-sharers,

who are considered to be infringers. However, the arguments they provide are usually
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insufficient to convince the users about the truth of the statement that the rights
holders should be paid. Available statistics provided by both pro-piracy oriented

parties and piracy and file-sharing opponents, unfortunately, are spotty.

The interviewees were chosen so that it would be possible to reproduce the existing
conflict of interests in the course of the interview: the interviewees represent the legal
position and rights holders’ point of view, and the questions were asked from the

perspective of the consumer.

The research revealed a few most controversial and discussed points of the piracy and
file-sharing debate. One of these points is the question of legality of file-sharing. As it
was found out in the chapter 5, file-sharing defenders claim that according to the
current legislations (RCC) P2P file-sharing is purely legal regardless of the fact what

kind of information is being shared — copyrighted or not.

Viktor Maluykov confirms that P2P file-sharing doesn’t offend against any law and
the arguments produced in the chapter 5 correspond to the facts. Another question is
whether the law should remain in this condition or should be changed. But for now it
is true — Russian rights holders are not fully protected by the existing legislations.
Should they bring a civil action against a particular file-sharer who, for instance,

shared a song with a hundred or even a thousand users, the claim won’t be redressed.

Sergey Zamyatin opposes weaker copyright and takes the view that it will have an

obvious negative impact on sales.

Sergey Zamyatin and Anna Sharafeeva concurred that the currents state of affairs
doesn’t meet the requirements of the jural society and therefore should be changed.
They stand up for the new amendments to RCC that would make the legislations more
defined and strict to service providers and users involved in sharing of copyrighted

materials.

Vladimir Kravchenko, quite the opposite, doesn’t suggest legislations toughening and
says that, generally speaking, he feels for file-sharers and admits that some of them
wouldn’t buy legal product even if file-sharing was impossible. He has recently
started a new band and all the new songs they have recorded are now available on
social networks in the form of online streaming for free. He admits that users may
download the songs from there using different software but he fully relies on touring
and thinks that online materials available for free can be an effective tool to attract

bigger audience to their gigs. Kravchenko thinks that P2P file-sharing will soon
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become totally legal and acceptable but the profit from file-sharing service should be
rearranged so that rights holders will finally start receiving there share. Any torrent-
tracker may now position itself as a label and artists will address themselves directly
to the best of such portals in order to get their product published and distributed.
According to Kravchenko, this is already happening.

Speaking about Internet piracy with a purpose of profit extraction, all the interviewees
have agreed that it is illegal and unacceptable and rights holders and authorities should

combine efforts in order to reduce the level of it.

The current penalty stipulated by law consists in reparation of losses. According to
Sharafeeva, the losses-proving process is usually quite complicated and takes a lot of

time and efforts. They think that the lawmaker should provide for another punishment.

The interviewees have also agreed that the optimal solution of piracy problems lies in
the combination of legislative and non-legislative measures, rights holders and
authorities should cooperate in order to make these measures more efficient. However,
as it was already mentioned, Kravchenko doesn’t support legislation toughening as to
P2P fiile-sharing and considers it as a natural development of music industry in
general and distribution systems in particular. The term ‘label’ itself will stand still in
the music industry as a uniting factor for artists but the definition will be in the

constant process of evolution.

According to Malyukov, the legal regulation of copyright is evolving. The stability is
not yet reached, because it presupposes continuous operation of the legal system in
general and specific legislations in particular, while Russian copyright law is in the
blueprint stage. As for the non-legislative measure, according to Zamyatin, the music
industry in Russia is now making its baby steps in this direction and it will take long
before we can see the first results of those, but fortunately, the rights holders have
acknowledged the importance of such measures. Similar to Makyukov, Zamyatin

states that the situation is gradually but steadily improving.
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8. CONCLUSIONS AND RECOMMENDATIONS

Diversity of standpoints and the diversity of situations and measures adopted, proves
it important and urgent to foster dialogue between rights holders and users, with the
participation of government authorities, in order to fill the gaps of the existing
instruments and methodologies and to allow for an evaluation of piracy and its effects,
taking into account the interests of all stakeholders, as well as the level of

development and the specific situation in Russia.

This would make it possible to achieve a sustainable compromise in the digital
environment and to adjust and reinforce the balance between the interests of creators

and users, inherent to the copyright system.

The conflict between the interests of rights holders to obtain a fair retribution for their
work, and the consumers’ desire to use new technologies the way they choose and to

access information for free is central to this topic.

The reasons behind the popularity of piracy and file-sharing should be taken into
consideration by the lawmaker and rights holders when looking for a sustainable
solution of the problem. Historical background of attitude to the copyright in Russia
that can be described as a private property denial makes it harder to implement the
certain legislative methods already employed in Europe and the USA. In this context,
education and awareness-raising, in conjunction with a balanced legal framework,

seem to be among the most appropriate measures to be recommended.

Illegal access to copyrighted content is facilitated by the increase of Internet
penetration rates. The online legal market should remain abreast of pirates developing
new business models. The creation of such models should be perceived as a great
opportunity by rights holders. The improvement of the legal offer, through various
distribution channels, will undoubtedly influence the current tendencies and will
generate higher levels of legal purchases of cultural products. In order to increase the
demand for the legal product, rights holders should eliminate the disadvantages of
online legal services that they have in comparison with illegal ones. In this regard,

pricing and availability are the key words for rights holders to focus on.

The legislative methods or counteracting piracy should be developed in a course of a
productive dialogue between Pirate Parties and other pro-piracy protesting circle,

rights holders and the lawmaker. This communication can be established in a form of



45

interagency committees, diverse forums and conferences may be used to reach mutual

understanding between the stakeholders.

Analyzing the world and national experience in the field of counteraction to piracy

and file-sharing of copyrighted materials, it seems appropriate to give priority to the

following policies and measures:

1.

Legislative measures

The copyright regulations as it exists now are vague and ambiguous.
The new amendments to the Civil Code enclosing commentaries on and
limitations to the current legislations are indispensable condition of
successful legal regulation. On the other hand, the authorities should
not introduce excessive limitations for it could have a chilling effect on
businesses that host content on behalf of users and thus frustrate many

lawful uses of such technologies.

2. Non-legislative measures

Education and awareness-raising activities aimed at users, as well as at
rights holders and public authorities’ representatives. The users should
be informed on the negative effects of piracy and file-sharing of
copyrighted materials and on the exercise of exceptions to copyright
and on alternatives of access to works via flexible licenses or public
domain. The public authorities should be trained on the rationale of the
protection of intellectual property; protection measures, legislative or
not; the context and importance of an appropriate enforcement of the
law and its effects, including exceptions and limitations as parts of the
solution to piracy. Public authorities, in their turn, should promote the
awareness of the rights holders on the importance to develop new
pricing policies that encourage the purchase of legal goods; the
necessity to improve the legal offer and to create new business models
and new distribution systems that would make legal product easy of

access and advantageous in comparison with pirated materials.

Cooperation between the interested stakeholders. Authorities, cultural
industries, authors and artists, collective management organizations,

telecommunications and Internet services providers companies, should
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aim to reach a consensus essential for putting in place equitable system

of copyright protection in the context of an “information society”.

- The rights holders should take a proactive stand in the piracy
counteraction. Civil and criminal proceedings should not be viewed as
the only possible remedy. Pirates should be considered as competitors
and appropriate market strategies, such as new business models and

ways of distribution, should be developed in order to win the consumer.

The practice has shown that both authorities and rights holders have tried to approach
the problem from different sides and perspectives. When one method or scheme
proves to be inefficient they abandon it and turn to another option. Modern anti-piracy
policy in Russia is incoherent and lacks a holistic approach. Only the combination of
aforesaid legislative and non-legislative measures may cause a considerable change

and reduce the effects of piracy.

9. LIMITATIONS

It goes without saying that the situation in the field of intellectual property and piracy
in Russia is constantly changing and the numerous researches undertaken to reveal the
reasons and nature of this subject are becoming out of date quite soon. The present
research is not an exception and it has a very limited term of validity. However, the
revealed weaknesses and disadvantages of the modern anti-piracy methods constitute

a valuable material that might be used in the next ensuing studies of the subject.
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APPENDIX A: INTERVIEW WITH SERGEY ZAMYATIN (RUSSIAN ANTI-
PIRACY ORGANIZATION).

Legal and non-legal methods of anti-piracy activities, what have been done
during the last years in this field, amendments to civil and criminal codes, pricing

policy as an anti-piracy tool, file-sharing issues.
S.Z. = Sergey Zamyatin

E.P. = Elena Petko

E.P.: 3npasctByiite, Cepreit Bnagumuposny!
S.Z.: 3npaBcTByiite.

E.P.: B Hacrosiee BpeMs s IPOBOKY AUINIOMHOE UCCIIEIOBAHUE HA TEMY
«[TuparcTBo B PO: morck KOMIPOMHCCHOTO peleHus». B xoze nmoncka napopmanuu
10 3TOU Te€ME, 51 4aCTO HAXOAWJIa MaTEepHUaJIbl, I1e YIIOMUHAJIOCH Ha3BaHue Bamen
OpraHu3alliy B CBSA3U C MPOBOAMMBIMH MepaMu 1o 0oprOe ¢ mupaTcTBoM. Kak s
3Hato, Baia opranu3zamus cymiectByet yxxe 6ounbine 10 er. Uro ObIIO caenaHo 3a 3T’

roanr?

S.Z.: Cnenano Hemano. Eciy roBOpUTh 0 3aKOHOIATENBCTBE, OYEHb MHOT'O€ CIENAHO C
MIOMOIIIBIO Halero Jioo6uposanus. B Tom uncine uepes noconsctBo CIIA, Hampumep,
nepen neperopopamu byma ¢ [Tyruaeim. Ha maHHbIli MOMEHT, 3aKOHOJATEIBCTBO
(axTHuecKku roToBo K 0oprbde ¢ muparctBoM. Ho Bompoc adpdexktuBHOTO
MPaBONPUMEHEHHUs OCcTaéTcs OTKPBITHIM . OHa U3 pobieM, koTopyto PAIIO Tombko
IIBITAETCS PELINTD, 3TO KOPPYNLHs. YPOBEHb KOPPYILIMH B IPABOOXPAHUTEIBHBIX
opraHax Ha JJaHHBIII MOMEHT IPOCTO nopaxaet. 1 3To Ob110 U sABIIIETCS cCaMOit
600l pobaemoil. Tem He MeHee, YUCIIO PEHI0B Ha 3aBOJIbI PACTET, MBI UX
MIPOBOJIUM TTOCTOSTHHO. PaHbIiie BEIBE3TH KOTO-TO Ha 3aBOJI OBUIO MOYTH HEBO3MOXKHO,
peiiibl 3aKaHYMBAINCh TOJIBKO U3BATHEM NPOAYKLHUN U OCTAHOBKOM JIMHUU

Ha HEKOTOPBIN CPOK, a celuac y»Ke eCThb IIepBbIe JeIIa.

E.P.: Bops6a ¢ nuparctBoMm B PD HanomuHaeT 00pr0Oy ¢ BETpAHOIN MeIbHULIEH —

CKOJIbKO OBbI MBI HE OWJIHCH, pe3ynbTaTa Bc€ HeT. B yem mpuunna, Ha Bam B3risin?

S.Z: IlpuunHa, B IEpBYIO OYEPEb, B MEHTAJIMTETE HAIIMX JIFoJel. Jleso B ToM, 4To 00
aBTOPCKOM IIPAaBE MbI BIIEPBHIE CTAJIU TOBOPUTH, M 3TO MTOPA3UTEIBHO, TOJIBKO C 96
roJia MpoLIoro Beka. To eCTh A0 3TOro MOHATHS aBTOPCKOIO IPaBa MPAKTUYECKU HE

CYIIECTBOBAJIO. 3aTeM ObUIN MPHHSTHI HOBBIE 3aKOHBI, U TOCY/IapCTBO OOPATHIIO CBOE
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BHHMMaHHUE Ha 3alMTy. Bce Mbl pekpacHO MoMHUM Te BpemeHa B 90 roipl, Kkornaa

KOHTpadaKkTHas MPOLYKIUS MPOIABAIACh B KAKOM JIapbKe.

E.P.: Bol 3aTpoHynu TeMy 3aKoHOaTebCcTBA. Kak BbI Ckazaiu, OHO «(aKTUIECKH
roTOBO K 00pr0Oe ¢ mupaTcTBOM». Kak jxe ObITh ¢ pacipoCcTpaHEHHBIM MHEHUEM O

TOM, uT0 Poccuiickoe 3akOHOIaTEeNbCTBO CHIIBHO OTCTAET OT EBpomneiickoro?

S.Z.: Bo-nepBbIX, 3aKOHOAATENBCTBO B Chepe 3aIUThl HHTEIUIEKTYaIbHON
COOCTBEHHOCTH TOCTOSIHHO COBEPIIEHCTBYETCsA. K MOJI0KHUTEIHHBIM U3MEHEHHUSIM
MOXHO OTHECTH, HallpuMep, ykectoueHue cT. 146 YronoBHoro kojekca. Hakazanue
10 TPETHEHN YaCTH CTAThU TENEPD IIPETyCMAaTPUBAET 10 LIECTH JIET JINLIECHUS
cBOOOIBL..... Kazanock Obl, ISATh WK IECTh JIET — pa3HHUIla HeOOoIbIIas, HO Ha CaMOM
JIeTie 3TO He TaK. TpeThs 4acTh — 3TO KOTJa U3bATO MUPATCKON MPOAYKIIMU OoJiee yeM
Ha JIBECTH IMATHAECAT ThICSY pyOIIel, 3To camasi TshkKas yacTb. Panbine 146 crates
ObuIa CpeHEeH TSDKECTH, U BCE CIIydau MOoNaiaiy Mol aMHUCTHIO. A Y HaC TaKUX
CIIydaeB — ThICAYM. TSKKHUE CTATbU, HAIIOMHIO, [10JT aMHUCTHIO YK€ HE MOTa/lako0T.
Kpome Toro, HemanoBa)KHbII1 MOMEHT — y TSKKUX NPECTYIUIEHUH HET CPOKa
JaBHOCTH, U TETIEPb TaKUe Jefia He 3aKphIBaloTCs. TakuM 00pa3oM, TpeThsl 4acTh
CTaJla OUY€Hb CEPbE3HON U OTHOILIEHUE K HEN COBEPILIEHHO UHOE, YEM TPEXKIE.
KonunuecTBo e no 3Tol TpeTheil YaCTH Y HAC 3HAUUTENBHO YBEIUYUIIOCH. B
npouuioM roay 1o 3asieHusM PAIIO 6bu1o Bo3OyxaeHo 960 nein. [Ipuuem Bce oHU
JIOLUIH 10 CyAa U HU OJHOTO MBI He npourpanu. Toasko B Mockse u [1oaMoCKOBbe
HaIl IopucT ydactsoBail B 230 nenax. Eciau ske TOBOPUTH O TOM, YTO €I11€ He
JOCTUTHYTO, TO CKa)Ky, YTO JEBSHOCTO ISATh MPOLIEHTOB IIPUTOBOPOB 110 HUM —

YCJIOBHBIE.
E.P.: Bl cuuraere, 4To HaJ0 OBITH JKecTue?

S.Z.: la. Yxe HacUuTBIBAETCS HECKOJIBKO JIECSITKOB CIIy4aeB, KOTJa JIFOIU NOJydaln
peanbHble CpOKU. B kadyecTBe nmpumepa — cyn B Pocrtose-Ha-JloHy. Mathb 1 CbIH
OpPraHU30BAJIM TIPOU3BOJICTBO y ce0s Ha TIoMY. Y HUX ObUIM COOCTBEHHBIC KMOCKH,
nocrtasjeHa npojaaxa. [lo pesynpraraM peiijoB B KBapTHpE, B aJlaTKaxX Bce ObLIO
U3BATO, JIEN0 AOBEAECHO 10 cyaa. Kakplil momydns1 o 4eTbIpe ¢ MOJIOBUHOM roja.
3TO OUeHb CepPhE3HBII CPOK, HO €CITU ObI X CYJUIIN ceifuac, TO OH ObUT OBI rOpa3ao
6onbire. Kpome Toro, B ¢Bs3U ¢ npeacTosuiuM BeryruienueM B BTO na Poccuto
CTaJIM OKa3bIBaTh OoJbIIOE AaBieHne. Kak Obl HU TOBOPHIIN, YTO 3TO HE TaK — 3TO
cBs3aHO HanpsMyro! Mel mpocTo 310 BuguM. B npouutom rogy PAITO nonyunia

0oJ1ee TATH THICAY 3aIIPOCOB U3 MUJIMIIUH T10 TTOBOJY U3BSITHUS MUPATCKOU MPOLYKIIHH.



53

MBI Kak-TO NOJICYUTHIBAJIM, YTO HA KAXKJI0T0 COTPYAHHUKA Ipuxoautcs B mecsi 30-35
3aIpOCOB.

BosBpamasce k reme necsitunetneit pabotsl PAIIO, MOXHO yIOMSIHYTb O TOM, YTO Ha
MPOTSHKEHUH BCEX ITHX JIET MbI 3aHUMAIUCh O0y4EHHUEM SKCIIEPTOB U3 SKCIIEPTHO-
KpuMuHanuctuueckoro nenrpa MBJ/I. C HUMu Mbl COTpyJHHMYAEM NIOCTOSIHHO.
CosmectHo ¢ IFPI npoBeneHo yxe uetsipe cemunapa B [TonmockoBse. Cobpanu
skcnepToB co Beeil Poccun. Kax el pa3 npuesxaet npuMepHo 1o 350-400 yenosex.
MBI ortauuBaeM UM J10pOTy, IPOKUBAHUE, TO €CTH JIJISl 3TOTO BBIJIEIEH CIIELUAJIbHBII
oromkeT. Haunnaem ¢ anementapHoro: uto Takoe DVD, kakue nuHum, Kax
paboTarts.... /laem 6a3y maHHBIX, TOKA3bIBaeM, 4TO TaKoe dKcnepTusa. PacckaspiBaem,
YTO JTOJDKHO OBITh HA JIETATbHOM JTUCKE: HOMEp JIMIEH3UH U TaK Jajnee. Y YaCTHUKAM
CEeMHMHApOB COOOMLIAIOTCS BCE MPU3HAKU KOHTPAa()aKTHOCTH.

Taxoke MBI €XKeMeCsIYHO OTIIPaBIIAEM 10 Bceil Poccun ckaHMpOBaHHBIE OOJI0KKH C
noapoOHbME onucarusiMu. Kak Haiitu PAITO, Taxke usBectHo. [TloaTtomy Ham yxe
HE HaJ0 MPUCYTCTBOBATH Be3/e puznuecku. [ 1e-To mpoxoauT pen MUIHLUY,
U3BATHI AUCKU. DKCIEPT MPOCTO OTKphIBaeT 6a3y naHHbx PAIIO, koTopyio Mbl
MIOCTOSIHHO TIOTIOJTHSAEM, U UILET Hy’KHOE Ha3BaHue. Ham npuceuiaioT JanHbie 00
0OHapy>KeHHOM KOHTpa(]aKTe TOJBKO ISl TOTO, YTOOBI MBI IIPOBEPUITH, TOATOTOBUIIN
HEOOXOAUMBIH aKeT TOKYMEHTOB. M3 Bcex MOCTYNMMUBIIUX OTOUPAIOTCS, KOHEUHO,
TOJIBKO Halu KoMranuy, uieHsl PAITO. U yxe 3aTeM Ha OCHOBaHUU BCETO 3TOTO
BO30Y)XJaeTcs yroJIoBHOE Jieno. B mporioM roay ux 0110 00bIIe TpeX ThICSY. A

CIIC IIATh JICT Ha3a/ OBLIIO TOJILKO OKOJIO ABYXCOT JCJI.

E.P.: Kak Brl onienuBaere paboty [IpaBUTEICTBEHHOM KOMUCCUN

110 MHTEJJIEKTYaJIbHOU COOCTBEHHOCTH?

S.Z.: Komuccust cobupaercs pa3 B TpU Mecslia, Tenepb 00s1ee y3KUM KpyroM, 4eM
panbie. O6CcyKaaroTcs MpoOIeMbl CBA3aHHBIE C MUPATCTBOM, BO3MOYKHOCTH
yIy4IIeHUs 3aKOHOJaTeIbCTBA B 3TOH cepe. Uepes [IpaBUTENbCTBEHHYI0 KOMHCCHIO
HaMU ObUTH MTPOJI0OOMPOBAHBI U3MEHEHHUS B 3aKOHE 00 aBTOpCKOM TipaBe. Hampumep,
TOT ke public domain: 6xaronaps PAIIO B aBrycre npomuioro roja 3To HOHSATHE

ObUIO OTKOPPEKTUPOBAHO.

C ceHTs10ps ATOTO T0/1a BCTYMAET B CHITY TIOTIpaBKa K 3aKoHY 00 oxpane MHTtepHera,
pernamenTupyomas Uatepuer. Eciu, koHedHO, He OyaeT mpo0IeMbl, BOSHUKIIICH
COBCEM HEJIaBHO, KOTOpasi KOCHETCs BCEU HAIIeW UHIYCTPUU: U KUHO,

¥ KOMITBIOTEPHBIX MPOTPaMM, H MHOTOTO JPYyroro. Jta rnpobyiiema — 4eTBepTas 4acTh
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I'K, koTopast, Kak 3To 4acTo ObIBaeT, pa3pabaThiBaIach OU€Hb CKOPOTIATUTEIHHO

u 6e3 BeoMa HHAYCTpuH. Hamucana oHa rpynmnoi 10pucToB BO IJ1aBe ¢ SIKOBJIEBBIM,
ObIBIIMM TIpezicenareneM BepxoBHoro cyna. ['1aBa oueHb «CbIpash» U HE peryaupyer
BCE B MOJIHOM Mepe. [Ipu 3T0M B HEM CKAa3aHO, YTO BCE MPEKHUE 3aKOHBI

00 aBTOPCKOM IpaBe JTUKBUIUPYIOTCS.

E.P.: [lo moBo/y 3TO# YyacTu pyKOBOJICTBY CTPaHbl OBIJIO HAPaBJIEHO OTPOMHOE
KOJINYECTBO KOJUIEKTUBHBIX KDUTHUECKUX ITUCEM. B TOM 4yucie Takoe MUcbMO Ha UMt

Jmutpus Mensenesa otnpaswia u ['mnsaus npoatocepos Poccun. ..

S.Z.: a, 6110 1 Takoe nmucbkMo. Ceitgac MbI coOOMpaeM HOBbIE MOAMKCH IS TMCHMA,
B KOTOPOM YE€TKO H MOAPOOHO OOBSICHSIETCS, YEM TPO3UT MIPUHSITHE YETBEPTOU TIIaBhI
Bcell uayctpun. ['naBy nepenany Ha 3akimodenue npodeccopy Cepreesy,
3aBenyroniemMy kadeapoi HHTEIJIEKTyalbHOW COOCTBEHHOCTH METepOypPrcKOTO

yHuBepcurera. OH clienan oueHb rpaMoTHoe 3akmouenue Ha 200 cTpaHunax.

B cBs13u ¢ BBogoMm yeTBepToil riaBel 'K Mbl He cMOeM MPOBECTU MOATOTOBICHHBIE
MOTIPaBKM — TaK KaK caM 3aKOH 00 aBTOPCKOM IpaBe aBTOMATUYECKHU OyeT

ot™eHeH. To ecTh MBI OyzieM OTOpoOIIeHBI Ha3a]] Ha HecKoJbKo JieT! [ToToMy 4TO BCe
CY/IbI, MUAJIMIIHS U OPraHbl IPOKYPATyPhI PUBLIKIHA PA0OTATh C 3aKOHOM

00 aBTOPCKOM IpaBe, KOTOPBI BCe ATU MPOIIECCH peryinpoBail. Benenue HoBoH
gactu ['K mapanuzyer Bce MUHUMYM Ha ABa-Tpu rofa. [Ipumercs BepabaThiBaTh
HOBYIO TaKTHKY, BHOCUTbh B HOBYIO YaCTh ITOIIPAaBKU U U3MeHeHUsA. U 310 1ipu ToM, 4TO
BO BCEM MHMPE aBTOPCKOE MPABO PErYIUPYETCA 3aKOHAMHU, KOTOPBIE

HE CKOHIICHTPUPOBAHBI B 0JHOM MecTe. OHU pa3padaThIBaINCh BEKAMHU.
I'paxnanckuii Komexke MokeT 3aaBaTh TOIBKO 00IIee HAMPaBICHUE, a HE 3aHUMAThCS

YKECTKOM PErIaMeHTalNeN KaXKI0To 111ara.

E.P.: Ceituac, korga 4s yacts ['paXkgaHCKOT0 KOJEKCa YK€ BBEICHA, Pa3roparoTcs
0’KECTOUYEHHBIE CIIOPBI HACUET BBeAeHNUs NonpaBok. Kakosa Bama nozunus no

JTaHHOMY BOMpocy?

S.Z.: I3HauanbHO, KaK U APYrue UHAYCTPUU, MBI ObUIA IPOTUB MPUHATHS YETBEPTOU
4acTH I'paxx1aHCKOro KOJEeKca, IOTOMY 4TO FOCYAapCTBO PELIUIO 3aIlUTUTD
mpaBooOagareneii, He MOCOBETOBABIINCH ¢ HUMU. B anmMunuctpanuu [Ipe3uaenrta
peLIn cAenaTh YeTBEPTYIO YacTh caMH. A HaC OCTaBWIM Tepe (akToM: depes
JIBe-TpU HeAeu OyJeT TOTOBO 3aKioueHue. EcrecTBeHHO, Bce ObUIM BO3MYILEHBI. J{0

9TOr'0 Ha MPOTSKCHUN Ooiee JACCATKaA JICT CYIICCTBOBAJI 3aKOH 00 ABTOPCKOM IIpaBc.
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Kak Brickazancs no atomy nosoy Binagumup [Joctains: «Bbl moiimute, Mbl 1ocaauim
B 93-M rofy IepeBo u ero BhIpamuBain. Mbl J0OaBISsUIINA, MEHSUIIH 3aKOHBI 00
aBTOPCKOM IIpaBe. /[epeBo pocCio, MOABISAIUCH HOBBIE BETKH, a TENEPH BBl XOTUTE €TI0
pocTo cpyouTh. M BMECTO mpekHero 3akoHa 00 aBTOPCKOM ITpaBe BBl JaeTe HaM
YETBEPTYIO YaACTh, KOTOPYIO MBI TOJIBKO CTAJIM YUTATh...». [ [paBUTENBCTBO ke B OTBET
Ha 3TO MPEUIOKIII0 HaM paboTaTh HaJl 401 4aCThIO, IPEJOCTABUB BO3MOXKHOCTh
«clenaTh UACabHBIA 3aKOH.

B nmanbHelimem ObUT cO37aH crielManbHbIi coBeT no yetBepToit uactu ['K. [lpuns k
BBIBOJTY, UTO M30€XKaTh M3MEHEHHI B 3aKOHOIATEIILCTBE 00 aBTOPCKUX MPaBax
HEJb3s51, MBI UCTIOJIL30BAJIM BO3MOXKHOCTh y4acTHUS B COBETE, YTOOBI aKTUBHO
OTCTauBaTh HaIIM NO3UIUU. 1, B OTIIMYME OT IpYrux UHAYCTPUM, KOTOPBIE B 3TO
BpEMsI BBICTYIIANIU B IIpecce MPOTUB MPUHATHS HOBOM yacTtu ['K, Mbl no0OMmch
OTIpe/IeNIEHHBIX Pe3yJIbTaTOB. MBI TIIaTeNbHO paboTanu Hal nonpaBkaMu. HoBbiit
3aKOH OBLT paCCMOTpPEH (aKTHUYECKH MOCTATEHHO, HO c(hepbl, Kacarourecs,
HanpUMep, MY3bIKU WM TOBAPHBIX 3HAKOB, HAMU 3aTPOHYTHI HE OBLIH.

OnHoit u3 mpo6sem ObLIH 001IecTBA N0 KOJUIEKTUBHOMY YIIPABJICHUIO IIPaBaMH,
TaKue, HapuMmep, Kak MeXpernoHaabHOE aBTOPCKOE COIPYKECTBO. B cTapom 3akoHe
00 aBTOPCKOM TIpaBe 3alKiCcaHo, YTO B CIy4ae, €CJIM TPYJHO HAUTH aBTOpa U MPOCUTH
€ro pa3pelieHus Ha U3/IaHue WK MPOJaXy, TO MpaBa MOTYT JAaBaTh MOJ0OHBIC
oOmiecTBa. 3aTeM OHU COOMPAIOT JEHBIM, HAXOAAT aBTOPA M BO3BpaIIaoT ux emy. Ho
3TO KacaeTcsi My3bIKH, ¢ KHHO — COBCEM IO-ApyroMy. Tak BOT, Tereps 3Ta mpoodieMa
ucye3HeT. Buaumo, Oyner mo oJHOMY TaKOMY OOIIIECTBY B KaXK0W HHIYCTPHH, C
rocynapcTBeHHOU nuneH3ueil. Ckopee BCero, TUICH3UPOBATHCS OHH OyIyT

MHUHHCTEPCTBOM KYJIBTYPBI, TO €CTh, BOIIPOC 3TOT OYAET PELICH.

E.P.: Kak s noHsi1a, BBl CYMTAETE 3aKOHOIATETIbHbIE METOIbI OOPHOBI C MUPATCTBOM

[IPUOPUTETHBIMH.
S.Z.: KoneuHo.

E.P.: A xak HacueT caMuX npaBooOaaareneii? Moryr Jiu OHU caMH IPEANPUHATD
Kakue-JInO0 ASUCTBUS JUIs TOTO, YTOOBI 3alIUTUTH cBOU MpaBa? Eciu Obl Bl ObUTH
PYKOBOJAUTENIEM KOMITAaHUH- TIPAaBOOOIaaTeNsl, Kakue Obl eWCTBUS BB

IIpeANpUHSIINA?

S.Z.: MbI paboTaeM B 00JIaCTH 3alIUTHI aBTOPCKUX MpaB yxke 13 JeT, u moHuMaeM,
YTO OJHUMU PEIPECCUSIMHU JIeNI0 HEe peruTh. HyKHO 110M 0OBSICHATE, TOBOPHTH,

BECTU aHTUNMPATCKYIO nMponaranxy. Msl ynum ot crangapra VHS, nepenum k
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¢dopmaty DVD u nepexonum k ¢popmary Blue-Ray, koTopslit He cousmepum 1o

Ka4eCTBY C TeM, YTO BBIKJIA/IBIBACTCS B TOPPEHTAX U MPOJAETCA C JIOTKOB Y METPO.
E.P.: To ecTb mponaransia 1 oopa3zoBaHue notpedurens, a emie?

S.Z.: 41 cuuTaro, 4TO rocy1apcTBO, & HE JIESTUTUMHBIM y4aCTHUK MHIYCTPHUH, JTOJIKHO
3aHUMAaTbCA YHUUTOXKEHUEM nuparcTBa. OJHAKO ecTh M METOIbI IO 60phoeE ¢
MUPATCTBOM, KOTOPBIE MOT'YT OBITh UCIIOJIb30BAaHBI CAMHUM IIPABOOOIaaTeIeM —
HarnpuMep, MPoBeIeHNE KaMIaHUH C IIeTbI0 YBEJIIMYCHUSI OCBEIOMIICHHOCTH U
IpaMOTHOCTH MOTpedUTeNel B 00JIaCTH HHTEIUIEKTYyalbHON COOCTBEHHOCTH U

aBTOPCKHX TIPaB.
E.P.: A nenoBas nonutuka? MoxeT 11 oHa ObITh OpyAreM O00pbOBI C MUPATCTBOM?

S.Z.: CymecTByeT pacpoCTpaHEHHOE MHEHHE, YTO JINLIEH3UOHHBIA IPOAYKT JOJIKEH
crouTth Jemenie. Houncenc. [loctapaiitech npeacTaBuTh, CKOJIBKO JOACH, pabOTH U
CPEIICTB CTOUT 3a KOKABIM (DHUIBMOM, 32 KaxabIM amkooMoM. U torna croumocts 300-

400 pyOmeii 3a TUCK HE TOKAXKETCsI BAM TaKOU YK OTPOMHOM.
E.P.: U3 yero BooOI11Ie CKIIaJbIBAETCS CTOUMOCTD JIMIIEH3HOHHOTO MPOJTyKTa?

S.Z.: Ectb aBTOpCKHME OTuMCIeHus. EcTph Hasoru. EcTh 3aTpaThl Ha MPOU3BOACTBO,
JU3aiiH, MACTEPUHT, PEMACTEPUHT, CO3/JAHUE TONOJHUTEIbHBIX MATEPUAIIOB.
CkrnazpiBast Bce 3TO M JOOABJIsAs Mara3uHHYIO HAIleHKY, MBI TIOJIy4aeM LIeHY

munen3noHHoro DVD. A caMa cTOMMOCTB KycKa IJJaCTHKA OUEHb HEBBICOKA.
E.P.: Bbl cunraere, 4To MUpaTOB MOKHO MOOCANTH, Ja’Ke HE CHIKAS IIEHBI HA TUCKU?

S.Z.: Kax 51 y)xe ToBopuI1, 60pOThCS C MUPATCTBOM JIOJDKHO, IPEXK/IE BCETO
rocyznapctBo. U s He TOBOPIO O MPUHATUH HOBBIX 3aKOHOB WJIM YCOBEPILIEHCTBOBAHUH
CTapbIX. 3aKOHOAATEIBCTBO Yy HAC YK€ Ha BBICOKOM YpoBHE. IIpocTo naHHbIN BUJ
Ou3Heca OYeHb CHIIBHO KOPPYMIUPOBaH. B HEM HET YyroJIOBHBIX aBTOPUTETOB, €TI0
MOKpPBIBAET MPAaBOOXPaHUTENbHAs crucTeMa. [loaToMy Bce pa3roBopsl 00 U3MeHe
3aKOHOJIaTENILCTBA OECIIOUBEHHBI. 3aKOHOJATEIbCTBO MPEKPACHOE, IPABONIPHUMEHEHHE

OTBPATUTCIIBHOC.

E.P.: Torna y MeHs Takoil Bonpoc — Kak Torja ObITh ¢ (aitnooomenom? B
COOTBETCTBUH C TEKYIIMM 3aKOHOIATENCTBOM (pailIooOMEH — 3TO aOCOTIOTHO
3aKOHHasl JeSTeIbHOCTb, Ja)Ke €CIIM MaTepuallbl, KOTOPHIMH OOMEHUBAIOTCS

10JIb30BaTEIH, 0OPEMEHEHBI KOTTUPAUTOM.
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S.Z.: lnTepHeT-101b30BaTeNN, CKaYMBaIOIIe KOHTpadakTHbIE (PMIIBMBI C TAKUX
pPECypCcoB, CaMU CTAaHOBSATCS PACIIPOCTPAHUTENIAMU KOHTPa(PaKTHOM MPOTYKIIUH.
[TpobGnema ceteit cTaHOBUTCS O4eHb OCTpoil. CeTH OmacHbl TEM, YTO 00pa3yloT CeTh
cereil. CkaunBas (pUIBMBI C pecypca, Bbl CaMU CTAHOBUTECH PACTIPOCTPAHUTEIIMHU
3TOM MPOJYKLIUHU Cpear APYrux nois3osaresneil. Ho He cTomabpko BaxkHa 60pbda ¢
(baitnooOMEHHBIMHU CETSIMHU, CKOJIBKO C TaK HAa3bIBa€MbIMH penu3epaMu. Baxknee
O0pOTHCS C TEMHU, KTO BOPYET, YeEM C TEMH, KTO pacnpocTpanser. IIpumeps! Takoit
60pbOBI TOXKE €cTh. JIeTOM MPOIIIOro rojja MPaBOOXPaHUTEIbHbBIE OPTaHbl
BO30Y/AMIIM YTOJIOBHOE €TI0 IIPOTUB BiasenbleB caifta Interfilm.ru. OH Toxe
paboTai Kak TOppeHT-TpeKep, HO, IIPU 3TOM, BBIKJIAIBIBA (PHIIBMBI, TOIBKO

MOSIBUBIITNECS B TIPOKATE.
E.P.: KakoBsl mnansl PAITO Ha 6mmkaiiinee Oymymiee?

S.Z.: MB#I m1aHupyeM 3amyctuTh HOBYI0 PR-miporpammy, kotopas Oyner
CTUMYJHUPOBATH MOTPEOUTEINIEH MTOKYATh KaU€CTBEHHYIO JIUIICH3MOHHYIO
npoaykiuio. [ToCcKoIbKy 01 CTaHOBSTCS 0OeCIIeYeHHEE M CUUTAIOT cebs Ooee
IUBUJIM30BAaHHBIMH, TO TPUOOPETATh «IHPATKY» TEHEPh MPOCTO CTHIIHO U MPOTUBHO.
Oco0OeHHO eciH ThI CUUTAeIIb ce0s TOCTOWHBIM MOKYIATh HACTOSIINE, a He
BOpoBaHHbIE (PrbMbI. OYEBHIHO, YTO MBIIUIEHUE HAIIKUX JOAEH MOCTEIEHHO
Tpanchopmupyercs u cBoto Oynyuryio PR-mporpammy PAIIO HamepeHa nocTpouTh

HUMCHHO Ha 3THUX HOJIOXUTCIBbHBIX U3MCHCHHUAX pOCCHfICKOFO OGH.[CCTBEL



58

APPENDIX B: INTERVIEW WITH VLADIMIR KRAVCHENKO
(MUSICIAN, MILLIONS OF YEARS BAND; A&R MANAGER, KAPKAN-
RECORDS)

Content: Current situation in the field of intellectual property in Russia, file-
sharing — legal or illegal activity, file-sharing as a marketing tool for upcoming
artists and record companies, cooperation between lawmaker and rights holders

in order to increase the level of piracy.

E.P. = Elena Petko

V K. = Vladimir Kravchenko

E.P.: TlpuBer, cmacu6o, 4T0 COTJIacHIICs IaTh HHTEPBHIO!
V.K.: Ilpuser!

E.P.: /Ieno B TOM, 4TO B HACTOSILEE BPEMsI 5 IIPOBOXKY JUIIJIOMHOE HCCIIEOBAHUE T10

teMe «[IupatcTBo B Poccum» u xoTena Obl y3HaTh TBOE MHEHHE I10 PSITy BOIIPOCOB.
V.K.: Byny pax nomous!

E.P.: KakoBa TBOsI Oll€HKA CUTyallil OTHOCUTEIBHO TUPATCTBA U MHTEIIEKTYaIbHON
cooctBeHHOCTH B PD (cutyarus yxyamaercs, ynydaeTcs Wik CTa0MIbHA, KakK

MO>KHO OLIEHUTb CUTYallMI0 B CPABHEHUH C CUTyalueil B cTpaHax EBporbr)

V.K.: i nymato B PO cutyanuus crabmibHa. Ho oHa, KOHEUHO ke, Xy)Ke 4eM B
EBpore. XoTs ckaunBaroT aapb00MBbI TakkKe OECIUIaTHO 10 BceMy MUpy. MOKHO
CKOJIBKO YTOJIHO NPOJaBaTh MY3bIKYy depe3 ilunes u apyrue Mara3uHsl 1

MO3ULIMOHUPOBATh 3TOT PHIHOK KaK OCHOBHOM, HO CKQUKHU HE NPEKPATSTCS.
E.P.: Kak TbI 1ymaenis — nouemy?

V.K.: JIroneit Bcerna Oyaer MpuBIeKaTh BO3MOKHOCTh MOJIYYUTh TO, YTO OHU XOTHIT,
6ecrutatHO. D10 Hen36exHo. B 90e curyanus ¢ muparcTBoM Oblila HHAS — TUPATCKHUE
3aMucy OOBIYHO OBLIH B TUIOXOM KauecTBe. Eciiu roBoputh 0 (pmiibMax, TO KacCeThbl U
JMCKH OBUIM C OTBPATUTENILHON O3BYYKOM, My3bIKa ObliIa 3aIMCaHa B KYCTapHBIX
ycnoBusax. [Torom cutyarust crana HaJla)XKUBATHCS, MUPATCKas MPOIYKIIKS Hadaia
BBIXOJIUTh B XOPOIIEM Ka4eCTBE, M MHOT/1a 00JI0KKA, TOMOJHUTEIbHBIE MaTepHaIIbl U
IpOYHeE YAOBOJIbCTBUS, KOTOPHIMU paHbILIE MOTJIA MOXBACTATHCS «JTHIIEH3MOHKAY,
CTaJIM MOSIBJIATHCS M HA MIMPATCKUX HOCUTENISIX, MHOT/A JJaske B OOJIbIIEM
MHOTo00pa3uu. To ecTh MUPATCTBO HE CTOUT HA MECTE, IOCTOSIHHO ABOJIIOIIHOHUPYET.

I/IHTepHeT-HI/IpaTCTBO — 3TO Ha Cel"O,Z[HSIH_IHI/Iﬁ JACHBb MOCJICAHAA BEPCUA ITUX
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«anrperoBy. JIF060# aTb00M MOKHO HAWTH 32 CYHUTAHHBIE CEKYHBI U B JTI0OOM
kauecTBe. [la eme u OecruratHO! Majto KTO MOXKET OT TAKOTO OTKA3aThCs TOJIHKO

IMOTOMY, YTO 3TO HAPYIIACT KAKUC-TO TaM IIpaBa KaKUX-TO aBTOPOB...

E.P.: ToI ckazan «OecraTHOY». 3HAYUT, TUPATaM UX JCITeIbHOCTh YK€ HE IPUHOCUT

IEHBIU?

V .K.: Ilo kpaiiHeii Mepe He Tak, Kak paHbllie, KOria KOHTpadaKkTHAs MPOLYKIIHS
npojaBajach ¢ MpuiIaBkoB. [loTpedurens BEIOMpan «UpaTKy», TaKk Kak OHa ObL1a
nemesie. Ceifuac jxe ckadyaTh TPIK U3 VIHTEpHETa MOYKHO U BOBCE HE 3aIlIaTUB HU

KOTICHKH. HaHpI/IMep, 3aKa4daTb C MOMOIBIO BCEM U3BCCTHBIX TOPPCHTOB. ..

E.P.: Kcrath, o ToppenTax. OueBHIHO, OTHOIIEHUE K TUPATCTBY Y BCEX
HCIIOJIHUTENEN U aBTOPOB IIECEH HEraTUBHOE. BCE-Taku mupaThl A€NIal0T JEHBIU HA
4y)KOI COOCTBEHHOCTH — JIEHBI'M, KOTOpBIE MOTJIM OBl 3apaboTaTh caMu
npaBooOmanarenu. To ecTb IEHCTBYIOT B KOMMEPUYECKUX HEAX. A K TOPpEHTaM y

BCCX OTHOILICHHUEC HCOJHO3HAYHOC. YTo TBI IMYHO 00 3TOM I[YMaeHlb?

V.K.: 5l HopManbHO K 3TOMY OTHOIIYCh. S BOOOIIE CUMTAI0, YTO paHO MU TTO3THO 3TO
CTaHeT BIOJHE ce0e MPaBOMEPHO, KOT'/1a HAUHETCS €CTECTBEHHOE IepepaclpeieieHue
npuOBUIH OT 3THX mopTanoB. Kcratu, n Ha naHHbIM MOMeHT B Poccun ¢aitnooomen

a0COJIFOTHO JIerajieH.

E.P.: Ha nanHbIli MOMEHT — J1a, HO CYIIECTBYET psAJl IPOEKTOB MOINPAaBOK K 4 4acTu
'K, koTOpBIE «UCTIpaBAT» CUTYyaLUIO, ¥ ToTAa (pailnooOMeH OyAeT OCTaBiIeH B
xKecTkue paMku. A BoT [luparckas naptust HAQ0OOpPOT JOOMBAETCS MOJIHOM

neranu3anuu ¢aitnooomena. KakoBo TBOE MHEHHE 10 3TOMY TTOBOTY?

V.K.: Kak 1 yxe ckazan, s He IpOTUBHUK (haitniooOmena. 1 B mpunuune 3a
CBOOOIHBIN TOCTYyN K My3bike. Hano cka3aTh, uto MHTEpHET MOXKET OBITh HE TOJIEKO
yrpo30# UIst apTUCTa, HO U 3PPEKTUBHBIM HHCTPYMEHTOM MapKeTuHra. HemaBHO Mbl
OCHOBAJIM HOBYIO T'PYIIY, TaK BOT IIEPBHIE IECHU MBI BBIIOXKWIN B «B KoHTakTey nis
BceoOmIero o3HaKoMJIeHUs. TakuM 00pazoM MOKHO MPHUBIIEYH OOJIBIIYIO Ay TUTOPHIO
Ha KOHIIEPTHL. DTO YK€ paclpOCTPaHEHHAas IPAKTHKA — Pa3MEIIAaTh My3bIKY JJIs
03HAaKOMJICHHUS B COLIMAJIbHBIX CETSIX. BhIBEIINBAaETCS OHA TaM HE B JIy4IlIEM KauyecTBe,
KaK 51 y’Ke cKas3alsl — /Uil 03HAKOMJICHHSI, YTOOBI IIOTOM HapoJl 3aX0Tel MOTPaTHTh
JICHBI'M Ha «JIMLEH3UOHKY». UTo Kacaercs ¢aitniooomena. Tyt Toxke Hago0 HalTH
MIOJIOKUTENBHBIC CTOPOHBI ¥ IPUAYMATh CXEMY, TI0 KOTOPOH MpaBooOIaiaTenu BCE ke

OyayT moJtyyath Iaty 3a cBo€ TBopuecTBo. JIt060i ToppeHT-TpeKep ceifuac yxe
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MOJKET ce0sl MO3UIIMOHNPOBATDH KaK JICHOI U apTUCThI Oy/y CTPEMHUTHCS 00paIaThes K

CaMbIM JY4IIUM. DTO YK€ IPOUCXOIUT.

E.P.: To ecTb cO BpeMeHEM 3BYKO3aIMCHIBAIOIIHE JICHOIbI B UX HBIHEITHEM BapHaHTe

KaHYT B JIeTy?

V.K.: B vpiaemnineii ux ¢popme — na. Ho st tak ckaxy: neii0n tak wim nHaue Oyaet
BCEr/la aKTyaJleH KaK 0ObEJUHAIOMUI 1 MO3UIMOHUPYIOIIHI HOBBIX apTHUCTOB

(axTOp, B TOM WJIX UHOM BHUJIE - HAa PU3UUECKUX WIN HU(PPOBBIX HOCUTEIISAX.

E.P.: Ecnu neitbnpl penHKapHUPYIOTCS B TOPPEHT-TPEKepax, PeIInT JIK 3TO MPoosIieMy

nuparcrea?

V.K.: CMOTps Kak OyeT pelieH BOIpoc ¢ u3BjIedeHneM npuobuin. CkaunBaHue
MOJKET OCTaThCsl a0COIIOTHO OECIUIaTHBIM, a CPEJCTBA HA OTUMCIICHUS
npaBooOIagaTes s iM MOTYT IPUXOAUTh U3 APYIMX HCTOUHUKOB, HAIIPUMED, C
pexiiamoiateneil. Yke eCTb CXeMbI, 0 KOTOPBIM 3a OecIiIaTHOE MPOCITYIIUBAaHUE UITH
CKauMBaHUE MY3BIKH WJIM KMHO I0JIb30BaTENb JI0JDKEH IPOCMOTPETH SHHOE
KOJIMYECTBO PEKIaMHBIX poiuKoB. Ho He Oepych 3asBIsATh, YTO BCE 3TO MOXKET

IPUBCCTHU K MMOJTHOMY UCKOPCHCHUTIO ITUPATCTBA.

E.P.: Torna xakue Mepbl, Ha TBOH B3I, MOTYT OBITh HarboJiee AeHCTBEHHBIMU IS
pEryJIMpOBaHUs YPOBHSI IUPATCTBA - YKECTOUEHUE MTPABOBBIX HOPM WU KE
HEMOCPECTBCHHBIE ICUCTBUS MTPaBoOOIagaTeneii (CHUKEHUE 1IeH, BHEAPEHUE HOBBIX

Ou3HEec-Moeneil U crocoO0B AUCTPUOBIOIHH )?

V.K.: 5 He cTpemIioch HUKOT1a HaX0IUTh Mepbl 0OphOBI MITH yxKecTodeHus. JIronei
HACHJIBHO MOKYNAaTh HE 3acTaBUIlb. HOBBIX Mojieneil TucTpuObIOINN OYeHb MHOTO

ceituac. IlocMoTpuM, uTo OyzaeT 6osee aKTyalbHBIM CO BPEMEHEM.
E.P.: To ecTb, Ha TBOM B3IJIsi], JIOJEH HY’)KHO HE 3allyTMBaTh, 4 3aMHTEPECOBATD?

V.K.: UMeHHO... He0OXOMMO BBISIBHTh, KAKHE MPEUMYIIIECTBA UMEET MUPATCKAs
IPOIYKIIHS TTepe]l TMIEH3UOHHOM, M TOCTapaThesi JOOUTHCS TOTO, YTOOBI CUTYaIHs
cTaja MpsiMO MPOTHUBOIOJIOKHOM, TO €CTh YTOOBI MUPATCKUE 3aIIMCH MOKYNaTh U

KayaTh CTAJI0 HEBBITOIHO.
E.P.: bonbmmoe cnacu6o, ObUI0 0YEHh HHTEPECHO TOOOIATHCS.

V.K.: Bzaumno. JKenaro ycriexoB B HCCIEA0BaHUU.
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APPENDIX C: INTERVIEW WITH VIKTOR MALYUKOYV, “KLIMOV”
PUBLIC CORPORATION, LEGAL MANAGER.

Content: the current state of Russian anti-piracy legislation — the quality
changes, application of legislation and its effectiveness in the era of technical
progress, business measures and pricing policy for fighting piracy in Russia, the

perspectives of intellectual property legislations.
E.P. = Elena Petko

V.M. = Viktor Malyukov

E.P.: 3npasctByiiTe, Buktop AHaronseBuy!

V.M.: 3apaBcTByiite!

E.P.: Buktop AHaTOJIb€BHY, B HACTOSILEE BPEMS S IPOBOXKY AUINIOMHOE
uccienoanue mo teme «lluparcTBo B Poccum» u xoTtena Obl y3HaTh Baiie MHEHUE TIO

Py BOIIPOCOB.
V.M.: C panocTbio 0TBEYY.

E.P.: He mornu Ob1 Bel U1 Hauana oxapakrepuszoBaTh cuTyanuio B Poccun B o01actu
OXpaHbl HHTEJUIEKTYaJIbHONH COOCTBEHHOCTH 110 CPABHEHUIO C TEM, YTO Ha JaHHBIN
MOMEHT npoucxoauT B EBpone? EcTh 11 ynyuIeHus 1o CpaBHEHHUIO € TOU

cUTyauuei, kotopas cioxuiach B 90e roasr?

V.M.: Ilo cpaBHeHUIO ¢ EBpONENCKUMHU CTpaHAMU, Mbl, KOHEUHO, OTCTaéM. [Ipuuem
HUYEro yIUBUTEIBHOTO B ’TOM HET, 3TO BHOJHE 3aKoHOMEpHO. [Iporecc
3aKOHOJATEIFHOTO YPEryIUpOBaHUS MTPaB HA MHTEIIEKTYaTIbHYI0 COOCTBEHHOCTD U
WX 3aIuThl B EBpore mmTes y)Ke OKOJIO BeKa, B TO BpeMsl KaK y Hac MepBhIil 3aK0H 00
ABTOPCKHX M CMEKHBIX MPaBax ObUT MPUHST TOJILKO HE3a0JTO JI0 pacraaa
Cogetckoro Coro3a. B EBpone u Amepuke yxe ObUIH HCTIPOOOBAHbI pa3HbIe TIOIXOIbI
U CXeMbI 00PHOBI ¢ MUPATCTBOM M HE3aKOHHBIM (haillo0OMEHOM, a MBI TOJILKO JIeTIaeM
MepBBIC IIary B 3TOM HampaBieHuH. HemaBHo cibimian, uro B EBpocorose
noo0Oenranu 1 MITH. €BpO TOMY, KTO MPUIyMaeT BCEOOBEMITIONTUI 1 YCTPANBAIOIIIX
MIPABOBBIC CUCTEMBI BCEX WICHOB EBpOCOr03a TepMUH "HMHTEIUICKTYyalbHAS
cobOcTBeHHOCTB'"; y HAaC B Poccuu Kk 3TOMy BOTIpOCY TOIONLIH mpoie: Hanucany B 'K

P® onpenenenus - u Bee!

Ilo cpaBHEHUIO ¢ IPOILIBIM IEPHOJOM CYLIECTBOBAHUS POCCUICKOTO

3aKOHOJaTCIbCTBA B obmact HHTGHHCKTyaHLHOﬁ COOCTBEHHOCTH CUTyalusa
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oJtHO3HayHO ynyumraercsi! CTabHIbHOCTD ellle He HACTYIHJIA, TOCKOJIbKY
CTaOMIBHOCTD MIPEIOJIaraeT PEryaspHOCTh U OecriepeOOHHOCTD ACHCTBHS U
MIPAaBOBBIX HOPM, M IIPABOBOM CUCTEMBI B LIEJIOM, a Y HAC ceilyac - craaus coopa
uHpopmanuu npaBonpumenenus 4 yactu ['K. Ilo ucreuennu 2010 rona, st gymaro,
Oyner 0000IIeHNE TPAKTHKH U, BO3MO>KHO, BHECEHHE KAaKUX-TO KOPPEKTHPOBOK B

3aKOHBI.

E.P.: A uto Bsl nymaere 1o noBoJy NpoekToB NonpaBok K 401 riase 'K,

KaCaloIlUXCsl HHTEJUICKTYaIbHON COOCTBEHHOCTH?

V.M.: Kak s yxe ckazal, cHadaiaa HeoOX0UMO pa3o0paThCs C TeM, 4TO yxke ecTb. U
TOJIBKO T10CJIE 0000IEHHS U aHATU3a PAKTUKU MOXKHO OYyJIeT yXKe TyMaTh O

BHECEHUU KOPPEKTUPOBOK U MOIPABOK.

E.P.: Kakue mepsbl, Ha Bamr B3risi, MoryT ObITh Hanbosee qeiCTBEHHBIMU JIIISt
pEryJIMpOBaHUs YPOBHSI IUPATCTBA - YKECTOUEHUE MTPABOBBIX HOPM HJIU K€
HEMOCPECTBCHHBIE ICUCTBUS MTPaBooOIagaTesneii (CHUKEHHUE 1IeH, BHEAPEHUE HOBBIX

Ou3Hec-Moeneil U crocoO0B AUCTPUOBIOTIHH )?

V.M.: Kak Bcerga, oNTUMajIbHOE PELIEHNUE OCPEANHE: HYKHO U
Y)KECTOUYCHHE, HYKHBI U JIOTIOJHUTEIbHbBIE OM3HEC-Mephl. B 4acTi OTBETCTBEHHOCTH -
KENaTeJIbHO YCHIIUTh IPa’KAaHCKO-TIPABOBYIO (B HACTOSILEE BPEMS pedb UIET
TOJIBKO O BO3MEILEHUU YOBITKOB, @ 3TO C TOYKHU 3PEHUS JI0KA3bIBaHUS BEChbMa
HEMPOCTO U JI0Jr0); B CBOIO OUYEpPEelb, OM3HEC NMBITACTCS MPEAOTBPATUTH HAPYILICHHE
CBOMX IIpaB, HO €CJIM ATO CBSI3aHO C 0OpaleHNeM B IPaBOOXPAHUTEIbHbBIC OPraHbl,
3TO NOPOXKIAET MACCY HEKBATU(HUIIMPOBAHHBIX U 3I0YIOTPEOUTENbHBIX JCHCTBUH, a
€CITM 3TO CBA3aHO C TEXHUYECKOH 3alUIEHHOCTBIO MPOJIYKTa, 3TO JIETKO
MOJIJIETIBIBAETCS MMPATaMH, TaK KaK PHIHOK COBITA TAKOW MPOAYKIIMU - HAPOJI,
KOTOPBIN He 00J1aZjaeT HY)KHBIMHU 3HAHUSAMH H, CAMOE TJIaBHOE - allpHOPH TOTOB
IUTATUTh 32 KOHTpagaKkT, HO MEHBIIIE, YeM 3a “JIsl HaTIopenb, Ho Oosbiie. Bee 3710 - ot

OTCYTCTBHA NCHCT.

E.P.: IIupaTcTBO BCeraa Ha3bpIBaIOT 3JI0M, a €I11€ 0YEHb 4aCTO — BOPOBCTBOM. BoT
CKQKUTE MOXKAITYICTA, SIBISAETCS JIM CKAYUBAHUE, UCIIOIb30BAHUE HEJIMLIEH3HOHHOU

IIPOJIYKIIMHU 10 CYTH Ji€Ja BOPOBCTBOM?

V.M.: MHe KkaxeTcs, 4TO UCI0JIb30BaHUE JAHHOTO TEPMUHA HEOIIPABIAHHO.
BopoBCTBO — 3TO CHHOHMM KpaXkH, a KpaXka B COOTBETCTBUHU ¢ YT0JI0BHBIM Konexcom

P® — 570 TaliHOE XUIEHNE YyKOT0 UMylnecTBa. Ilokaxure MHe, IO)KanyncTa, Koro-
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HUOYIIb KTO TalfHO CKAQUMBAET U UCTIOJIB3YET HEIULIEH3UOHHYIO Mpoaykuuio? Kak
MIPaBUJIO, HA JTFOOOM U3 PHIHKOB MOKHO rprodpectu CD u DVD, B HTepHeTe
MIOJIHBIM TTOJTHO CalTOB, TJ€ MY3BIKY U (DUIBMBI MOXKHO CKadaTh OECIIaTHO. DTO
JienaeTcs IBHO, 0€3 BCAKHMX HA TO 3a3pEHHM COBECTH, KaK M0 CyOHEKTUBHBIM
NPUYMHAM, TaK U 10 00BEKTUBHBIM. [103TOMY, 51 OBI TOBOPHI HE TIPO BOPOBCTBO, a MPO

HapyILICHHUE MPaB Ha 00bEKTHI HHTEIUIEKTYaJIbHOW COOCTBEHHOCTH.

E.P.: [InpaTcTBO — TO €CTh HE3aKOHHOE KOIIMPOBAHUE U PACIIPOCTPAHEHUE
uHpOopMalnu, 0OpeMEHEHHOM KOMMPANTOM, B KOMMEPUECKUX IIeIISX — SIBJISETCS
MIPaBOHAPYIIICHHEM, 3TO TABHO W BCeM U3BECTHBIN PakT. A P2P ¢aitnooomen? B
nocieiHee BpeMs MpaBooOIaiaTeNIl Hayal MPeIbsIBIATh UCKH MOJIb30BaTENsIM
TOPPEHTOB, KOTOPHIC 3aKauMBAIN (DUIIBMBI C IIEJIBIO IOMAIIHETO UCIOIb30BAHNUS, TO
€CTb IIPOCTO, YTOOBI MOCMOTPETH (DMIIBM HITH MOCIYIIATh MY3bIKY JoMa. BynyT nn

TaKHM€ UCKHU y,Z[OBJIGTBOpeHBI?

V.M.: He 3Hat0, kak OyJieT CKJIabIBaThCSl CUTYyallus B JabHEHIIIEM, HO €CIIU MBI
paccMaTpuBaeM MOJ0OHBIN HCK B paMKax HACTOSAIIEH paBOBOK 0a3bl, TO HET, TAKOH
UCK He OyZeT yJIOBJIETBOPEH. B COOTBETCTBUY C TEKYIIIMM 3aKOHOIATEILCTBOM
¢baiinooOMeH He ABIAETCS MPOTUBO3AKOHHOMN EATENFHOCTHIO — IPUYEM HE Ba)KHO,

Kakas uHpopManus nepeaaércs: o0OpeMeHeHHas! KOMPaWTOM HIIH HeT.

E.P.: To ecTb monp30BaTesy, KOTOpble 0OMEHUBAIOTCS MY3bIKOW U pHIIBMaMu, HE
MOTYT MOJBEpraThes cyaeOHOMY npecienoBanuio. Ho momydaercs, 4To B 3TOM
cllyyae NpaBoo0JaiaTeNd He MOIy4aloT IPUIUTAIOUINXCS UM oTuuciieHuid. Kakue

IIyTH BBIXOJbI U3 JAHHON CUTYallMH CYIIECTBYIOT, Ha Bam B3rusan?

V.M.: OnHUM U3 peleHui CIOKHUBIIEHCS MpoOaeMbl Moria Obl cTaTh HOBas CXxeMa
BBITJIATHl BO3HArpakJICHUs MpaBO00JIaAaTessiM, OCHOBaHHasi HAa aOOHEHTCKOH Iare
3a 1osb30BaHue TpIkepamu. [TogoOHas mepcnekTHBa B MOCIEAHEE BpeMsl BCe Jale U
yaiie paccMaTpuBaeTcs IMpaBOBEJAaMH M AKOHOMHUCTaMH. [[ng 3Toro HEoOXoauMo
YCTAHOBHTb, KAKOE KOJIMYECTBO JICHEKHBIX CPEACTB FOTOBBI MOTPATUTH MOJIH30BATEIN
B I'0J] B KauecTBe a0OHEHTCKOM IUIAThI 32 UCHOJIB30BaHNE O0OBEKTOB aBTOPCKOTO MpaBa
B pesynbTare ¢aitnoodmena. B oOMeH Ha aOOHEHTCKYIO IJIaTy, YIJIaueHHYIO B apec
aJIMUHHUCTpATOpa pecypca, MNOJb30BaTedb MOJIY4aeT BO3MOXKHOCTH OE3JIMMHUTHOIO

AOCTYIIa K KOHTCHTY.

Onna u3 npobaeM, ¢ KOTOPbIMU CTAJIKUBAECTCS MOTPEOUTENb — 3TO MOKYIKa TOBapa

HEHaJUIeXAIero KayecTBa, WK, POCTO, TOBAapa, KOTOPBIH OyleT He COOTBETCTBOBAThH
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ero  OXXMJaHue. 3adacTylo  (GWIBMBI W MY3BIKaJbHBIH  ambOOMBI  Tak
pa3peKIaMHpPOBaHbI, YTO NOTPEOUTENTH 0)KUIACT, YTO IMOKYIAET LIEIEBP, a MPOCITyIIaB
WA IPOCMOTPEB 3aIUCh, TIOHUMAET, YTO KYITWJI HEYTO MOCPEICTBEHHOE, 00Iaaro1ee
HU3KMMHU XYyJOKECTBEHHBIMH XapakTepucTHKamMHu. (OYeBHIHO, YTO 1O MOMEHTa
MOKYIKM NOTpeOUTENh HE MOXKET OLEHHWTh JaHHbIE KauecTBa ToBapa. B naHHOM
cllyyae TpaBoOOIagarenb JOJDKEH MOJIydaTh JOJI0 OT aOOHEHTCKOM IUIATHI MPSIMO
NPONOPIHOHAIBHYIO KOJWYECTBY CKAaYMBAaHMA W B 3aBUCUMOCTH OT oOBbeMa
npou3BefeHUid. Takke BO3MOXXHO BBEJAEGHHE CHCTEMBI BBICTABJICHHUS OIICHOK
M0JIb30BATESIMH, COTJACHO KOTOPHIM OyIeT MOBBIIIATHCS WM TOHMKATHCS JIOJIS
BO3HATrpakJeHMs MpaBooOiIagaresst U3 oOIel cyMMBbl aBTOPCKOTO BO3HATrPaXJICHHS,
coOpaHHOW B KauecTBE aOOHEHTCKOW IUIaThl. BhICTaBIIeHHWE OILEHOK JIOJKHO OBITh
JTOOpPOBOJIBLHBIM, OJlarofapsi 4emy MOJIb30BaTEIH IOJY4aT BO3MOXKHOCTH MOOILIPSATH
WIN KapaTh MpaBoobasaTens HHPopManuu 3a 00Hapo 0BaHUE U MyOIUYHBIH 000pOT

00BEKTOB aBTOPCKOT'O IIpaBa.

E.P.: Buktop AnaTtonbeBuu, orpoMHoe Bam crmacubo 3a mHTEpBBIO. B 3akimoueHue
X0TeNnoch Obl y3HaTh Bamry Touky 3peHus Mo MoBOJy OYyAyIIEero B OOJACTH 3allUThI

WHTEJUIEKTYallbHOM coOcTBeHHOCTH. [lanneHT ckopee XuB, 4eM MepTB?

V.M.: 5 ObI He cKa3aj, 4yTO B AJaHHBI MOMEHT cUTyauus KputuyHa. [IpocnexuBarorcs
ynyumenusi. OnHo To, 4to BBl BBIOpanu i CBOEH AMIUIOMHON paboOTHI 3Ty TeMy
TOBOPUT O TOM, YTO JIFOJU CTAJIM 33JyMbIBAaThCSI O TOM, YTO MpoOiieMa CyIIecTBYeT U
4T0 ¢ HeH Hajo OopoThecs. XOTSA HE MCKIIOYEHO, YTO B OyaymieM B oOliecTBe
MPOM30MAET TMEpPEOLEHKAa I[EHHOCTEH, U, JEUCTBUTENIBHO, TO, 4YTO celdac
MPOMAraHJUPYIOT IHPATCKUE MApTUH, CTAHET COBEPILICHHO HOpPMaJbHBIM H

npuemieMbiM. [loxuBem — yBuauMm.

E.P.: Eme pa3 cracu6o.

V.M.: He 3a uro. Hagerock, 4To pacckaszan 4yTo-To MoJie3Hoe!
E.P.: Be3ycnoBHO. Bb110 0UeHb MPUATHO MOOOLIATHCS.

V.M.: Bzaumuo! YcrexoB Bam B Bamiem ucciietoBanmm.
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APPENDIX D: INTERVIEW WITH ANNA SHARAFEEVA, LAWYER,
“USKOV AND PARTNERS” COMPANY)

Content: the current state of Russian anti-piracy legislation — the quality
changes, application of legislation and its effectiveness in the era of technical
progress, business measures and pricing policy for fighting piracy in Russia, the

perspectives of intellectual property legislations.
E.P. = Elena Petko

A.S. = Anna Sharafeeva

E.P.: B Hacrosiiee BpeMs KECTKO CTall BOIIPOC HEXBATKU 3aKOHOB U1 (P PEKTUBHON

60pb0BI ¢ muparcTBOM. C TOUYKH 3pEHUS IOPUCTA, 3TO IEHCTBUTENBHO TaK?

A.S.: Hy, roBops 0 3aKOHOIaTeNbHOMN 0a3e, HY’)KHO CKa3aTh, YTO 3aKOHOIaTEIbCTBO B
Hauiell crpane, B Poccuiickoit @eaepanuu B nociaeqHue roasl, B yactHoctu ¢ 2008
roJia, yCOBEpIICHCTBOBAHHO, HOPMBI KOJIM(HUIIMPOBAHBI, €CTh HOBEIUIbI, KOTOPHIE,
CKa)keM, 3HAUUTEJIFHO COBEPILEHCTBYIOT IPAaBOBOE PEryIUpOBaHIE B JaHHOM cdepe,
4eMy I0OpHUCTHI, 0e3ycI0BHO, pasbl. Ho, eciii roBOpUTh KOHKPETHO, OTBEUYasi Ha BOIPOC
«EcTb 11 paboTaromiye 3aK0HbI, KOTOPbIE MOTJIA OBl 3PHEKTUBHO OOPOTHCS C
KOHTpagakToM, Hy, CyJisl IOTOMY, KaKoi 00beM KOHTPa(aKTHOM MPOayKITUH
CYIIECTBYET, Ha 3TOT BOIIPOC, BUUMO, CIEIyeT OTBETHTh «HEeT». CienyeT ckas3arsb,
YTO MUPATHl 3HAUUTEIHLHO ONEPEXAIOT 3aKOHOIATENBCTBO. TO €CTh Te, CXEMBI,
KOTOPBIE IPUMEHSIOTCS 1151 pacpOCTPAHEHUsI HEJeraJIbHBIX KOIUI MPOU3BEICHUH,
MOCTOSIHHO COBEpIIeHCTBYIOTCS. PeiHok DVD koHTpadakTHOM MpoayKIMK mnagaer.
[TpaButensctBoM Poccuiickoit @enepannu mpeAnpUHUMAIOTCS MEPBI TI0 TOMY, YTOOBI
JMKBUAMPOBATH TOPTOBIIIO C JIOTKOB, 3TA MEpa y’Ke KOHKPETHasl, 0 KOTOPOH MOKHO
roBoputh. Ho, ckaxem, 60pbba ¢ IHTepHET-TUPATCTBOM, K COXKAJICHUIO,
3aKOHOJIaTEIILCTBOM B ITOJIHOM 00BEME HE OXBATHIBAETCS, U MBI Ha MTPAKTHKE
CTAJIKUBAEMCSI C TEM MOCTOSIHHO, YTO aBTOPBI 00palaroTcs 3a MOMOIIBIO, a peaibHO

3aKOHOB HCT.

E.P.: Ha Bam B3rusz, kakuM 00pa3oM MOYKHO YCOBEPIIEHCTBOBAThH HBIHEIIIHEE
3akoHoaTenbcTBO? Kakue crioco6s1 00peObI ¢ MUPATCTBOM JOJKHBI OBITH

IIPUOPUTETHBIMU ?

A.S.: TeicaueneTusiMH y’Ke U3BECTECH IMPUHIIMIL, YTO 3aKOH paboTaeT He KOrja OH
KECTOK, @ KOI'/la OH YCTaHABJIMBACT MMEHHO HEOTBPATUMOE HaKa3aHUE 3a

npaBoHapyuieHue. 1103ToMy, KOHEYHO ke, B OTHOLLIEHUU PA3JIMYHbBIX BUO0B
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MUPATCTBA HY)KHBI CBOM HOPMATHUBHBIC aKThI, OHU HY)KHBI B CAMBIX pa3HbBIX cepax,
TO €CTh 9TO HOPMATUBHBIC aKThI, Kacaromuecs cetu MatepHerT. .. J{is Toro, 4ToOb!
IOpUCTaM OBLIO MPOIIE TPOBOAUTH OTMPEICICHHYIO 3aIIUTY 0OPAaTUBIINXCS K HUM
aBTOPOB, MPaBOOOIaaTENICH, A TOTO, YTOOBI MOYKHO OBLIO OOPATUTHCS K

KOHKPETHOM HOpMe 3aKOHa, ¥ 4TOObI OHa ObLIa OJJTHO3HAYHO SICHOM U TOYHOM.

E.P.: Kakue caHKIIMM MEHS 05KMIAIOT, €CIIU 51 KYIUIIO C JIOTKA HEJIMIIEH3UOHHBIN JUCK,

a IOTOM, TIPHUIIS TOMOH, eIlle ¥ CKadar KaKoW-HuOyahr ansoom u3 MHTepHeTa?

A.S.: OTBETCTBEHHOCTb, HA HAIl B3I/, BCE-TAKH JI0OJDKHA HACTYNATh JJIs TEX JIUII,
KTO HEMPAaBOMOYHO MOJIb3YETCs] aBTOPCKUMU MPaBaMU, KTO CO3JAET TaK HA3bIBAEMYIO
KOHTpa(akTHYIO MPOIYKINIO, a He y moTpeduTeneit. 1 3Ta mo3umus moJTHOCTHIO

MOJTBEPIKIa€TCA MPAKTUKOM BCEX CTPaH MUpa.
E.P.: To ecTb OTBETCTBEHHOCTb CJIEYET BO3JIOKUThH HA IIPOIaBLa?

A.S.: la, OTBETCTBEHHOCTb CJIEIYET BO3JIOKHUTH HA PEIU3EPOB, TO €CTh TEX, KTO
HE3aKOHHO KONMPYET JINLIEH3MOHHBIE MaTepHalIbl U BBIKJIAIbIBAET UX BIEPBLIE B
WHuTepHeTe, M e 3alKMChIBaET Ha pa3INYHbIE HOCUTENN U MIPOAAET B MarasuHax
WU C JIOTKOB y MeTpo. J[es0 B ToM, 4TO uenoBek — Oyap oH xkutenem [lapmxa,
Jlonnona unu Cankt-IlerepOypra, o Be3ne oauHakoB. To ecTh OH Beerna Oyer
CTPEMHTBHCS IPUOOPECTH TaM, IJie JeIIeBiIe WK ke U BoBce OecruiaTHo. [ToaTomy
HAKa3bIBaTh HEMOCPEACTBEHHO MOTPEOUTESI B TaHHOM CIy4ae ObLI0 ObI HEPA3yMHO.
Xo0Ts, HaJI0 CKa3aTh, YTO HOPMBI IpaBa EBpONENCKUX CTpaH MOKA3bIBAIOT, YTO Y HUX
3aKOHOJIaTeJb BCE-TAKU BO3JIAracT OTBETCTBEHHOCTh U HA MOTPEOUTENS B TOM YHUCIIE.
Hamnpumep, yxe 10CTaTOYHO XOPOILO U3BECTHOE MPABUIIO «TPEX YAAPOB», KOTAa
IIOCJIE TPeX NMCbMEHHBIX YBEJOMIICHUH O HapyLIECHUX, II0JIb30BATENb 3aTEM IIPOCTO

OTKJIIOYAETCS IIPOBANACPOM U HE MOXKET B JalbHEHIIEM T0Jy4aTh yciyru MHTepHera.

B cootBeTcTBUM ¢ PoccuiickuM 3aKOHOAATENBCTBOM, HE MOJIB30BATEIIb, & PEIU3ED

Oy/ieT OTBETCTBEHHBIM 32 KOHKPETHOE MPaBOHAPYIIICHHUE.

E.P.: bonbioe cnacu6o 3a HHTEPBBIO.



